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CLAIMS EXAMINER’'S PERSPECTIVE:
HIPPA & PREMPTION OF STATE LAW

What are the rules for determining whether state law is preempted by the federal Privacy Rule under

HIPAA?

A state law provision that is “contrary to” a HIPAA Privacy Rule provision will be preempted by the

federal Privacy Rule (so the Privacy Rule is to be complied with), unless an exception applies. State law is
“contrary to” the federal standard when a covered provider would find it impossible to comply with both
provisions. For example, in at least one state, state law precludes patients from accessing their psychiatric
records, but under the Privacy Rule, disclosure to the patient is one of the two mandatory disclosures (the
other being to HHS for enforcement). The state law provision is, therefore, contrary to the Privacy Rule and

will be preempted by the Privacy Rule, unless an exception applies.

There are three major exceptions, where a contrary state law would NOT be preempted by the Privacy
Rule: 1) if HHS determines that the state law is not to be preempted, 2) if the state law covers mandatory
reporting, such as child abuse, and 3) if the state law relates to the privacy of patient information and is
“more stringent” than the Privacy Rule. A state law provision is “more stringent” if 1) it prohibits or further
limits the use or disclosure of protected health information (except if the disclosure is mandatory- to the
patient or to HHS- under the Privacy Rule), 2) it provides the previous patient with greater rights of access
to or amendment of their protected health information (such as state law having a shorter expiration period
for authorizations), 3) it narrows the scope or duration of the authorization (such as state law having a
shorter expiration period for authorizations), 4) it imposes tighter requirements for authorizing the
disclosure of protected health information (such as state law having stricter requirements for the release of
information for marketing purposes), 5) it imposes increased standards for record keeping (such as state
law requiring all disclosures to be accounted for), or 6) it strengthens the privacy protections for the

individual.
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