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TO CLAIM YOUR CME CREDITS

At the completion of this course, you will need to 
submit the CREDIT APPLICATION and EVALUATION 
online at:

www.surveymonkey.com/r/HCXJHD5

If you would prefer to request and submit these forms 
by email, you can send the request to 
seminars@prms.com
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HANDOUTS

www.prms.com/RMtalks
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AGENDA

• Geriatric Psychiatry

• Minors – Psychopharmacology and Other Treatment 

Issues

• Psychopharmacology

• What Would You Do?
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GERIATRIC PSYCHIATRY

Ann McNary, JD

Senior Risk Manager

Professional Risk Management Services (PRMS)
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OBJECTIVES

• Identify potential barriers to obtaining informed 

consent when treating elderly patients and utilize 

strategies to overcome these barriers

• Recognize signs of abuse and neglect in elderly 

patients
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WHAT WE’LL COVER

• Communication

• Capacity

• Prescribing

• Abuse and Neglect

• Suicide Risk

• Driving Issues

• Managing Risk
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COMMUNICATION

Be prepared to navigate around 

communication barriers and involve 

others in treatment
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COMMUNICATION

Communication barriers

• Vision/hearing deficiencies

• Lower health literacy

• Fear of resulting lifestyle changes

• Stoicism

• Reduced cognitive ability / lack of capacity
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COMMUNICATION

Risk Management Advice

• Try to involve family

• Educate caregivers

› Condition

› Medication

› Side-effects

• Other providers

• Safety trumps confidentiality

• You can always listen
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COMMUNICATION

Consider small changes to enhance comfort

• Space for walkers/wheelchairs

• Consider seating

• Utilize low-glare lighting

• Use 14 point readable font

• Avoid placing chairs in draft
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CAPACITY

Recognize that an elderly patient’s 

capacity to give informed consent to 

treatment may be impaired
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CAPACITY

Capacity = ability to:

• Communicate a choice

• Understand relevant information

• Appreciate medical consequences

• Reason about treatment choices

(Assessment of Patients' Competence to Consent to Treatment. N Engl J Med 2007; 357:1834-1840)
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CAPACITY

• Fluid concept

• Different requirements for different decisions

• Try to identify and reduce factors that may diminish 

capacity
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CAPACITY

Two ways to assess:

• Formal assessment tool

• Clinical interview – determining patient’s ability to:

› Understand proposed treatment and treatment 
alternatives

› Apply this information to his own medical situation

› Reason with the information

› Communicate and express a choice clearly

(Appelbaum, Clinical issues in the assessment of competency. Am J Psychiatry. 1981;138(11):1462–1467)
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CAPACITY

Surrogate decision makers:

• Guardian

• Healthcare Power of Attorney

* Get copy of the document *
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www.psychiatry.org/news-room/apa-blogs/apa-blog/2016/12/psychiatric-advance-directives-planning-for-mental-health-care
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www.nrc-pad.org/states/
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PRESCRIBING

Recognize that prescribing medication 

requires special attention to ensure the 

safety of elderly patients
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PRESCRIBING

Before prescribing:

• Be current

• Be aware of all meds your patient currently takes

• Check the PMP

• Communicate with other prescribers

• Be aware of the ↑ risk of falls

• Discuss risks, including

› Falls

› Driving impairment
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PRESCRIBING

After prescribing:

• Provide written instructions

• Simplify dosing

• One pharmacy

• Risks of under- and over-medicating

• Document clinical basis for your prescribing decisions
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ABUSE AND NEGLECT

Understand your state’s law regarding 

reporting of elder abuse or neglect
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ABUSE AND NEGLECT

As used in ORS 124.005 (Definitions for ORS 124.005 to 124.040)

(1) “Abuse” means one or more of the following:

(a) Any physical injury caused by other than accidental means

(b) Neglect that leads to physical harm

(c) Abandonment, including desertion or willful forsaking of an elderly person or a person with a disability 

(d) Willful infliction of physical pain or injury.

(e) Use of derogatory or inappropriate names, phrases or profanity, ridicule, harassment, coercion, threats, 
cursing, intimidation or inappropriate sexual comments or conduct of such a nature as to threaten significant 
physical or emotional harm to the elderly person or person with a disability.

(f) Causing any sweepstakes promotion to be mailed to an elderly person or a person with a disability who had 
received sweepstakes promotional material in the United States mail, spent more than $500 in the preceding year 
on any sweepstakes promotions.

(g) Wrongfully taking or appropriating money or property, or knowingly subjecting an elderly person or person 
with a disability to alarm by conveying a threat to wrongfully take or appropriate money or property, 

(h) Sexual contact with a nonconsenting elderly person or person with a disability or with an elderly person or 
person with a disability considered incapable of consenting to a sexual act 
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ABUSE AND NEGLECT

Recognizing signs of abuse

• Physical abuse

› Fractures, cuts, suspicious burns

› Bruises on arms consistent with grabbing or shaking

› Other bruises not readily explainable

› Bite marks 
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ABUSE AND NEGLECT

• Neglect

› Poor general and/or poor oral hygiene

› Unexplained weight loss

› Dehydration and/or malnutrition

› Unkempt clothing

› Absence of eyeglasses or hearing aid

› Signs of overdrugging
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ABUSE AND NEGLECT

• Emotional abuse

› Confusion

› Dramatic changes in sleep patterns

› Unusual or excessive fear

› Loss of interest in self and surroundings

› Unexplained weight changes

› Deprivation of personal property

› Seclusion
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ABUSE AND NEGLECT

• Financial Abuse

› Significant disparity between assets/income and lifestyle

› Sudden failure to pay bills

› Lack of knowledge of personal finances

› Sudden appearance of caretaker upon whom  patient 

seems abnormally dependent
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ABUSE AND NEGLECT

Signs of caregiver mistreatment:

• Anger / frustration toward patient

• Lack of knowledge / indifference re: patient’s 

condition 

• History of doctor-hopping by caregiver

• Implausible explanations of patient’s condition

• Attempts to keep patient from speaking to you
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ABUSE AND NEGLECT

Signs of caregiver mistreatment:

• Failing to visit patient in hospital

• Inappropriate display of affection toward patient

• Apparent financial dependence on patient

• Excessive concern of treatment costs

• Caregiver has substance abuse / mental health issues 

(Read, 2016)
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ABUSE AND NEGLECT REPORTING –

ORS 124.060

Duty of officials to report

(1) Any public or private official having reasonable cause to 
believe that any person 65 years of age or older with whom the 
official comes in contact has suffered abuse, or that any person 
with whom the official comes in contact has abused a person 65 
years of age or older, shall report or cause a report to be made 
in the manner required in ORS 124.065

(2) Nothing contained in ORS 40.225 to 40.295 affects the duty 
to report imposed by this section, except that a psychiatrist, 
psychologist, member of the clergy or attorney is not required to 
report such information communicated by a person if the 
communication is privileged under ORS 40.225 to 40.295
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ABUSE AND NEGLECT REPORTING –

RISK MANAGEMENT ADVICE

Call your carrier or personal attorney!!
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SUICIDE RISK

Understand that older patients have 

high suicide rates that other age 

groups
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www.nimh.nih.gov/health/statistics/suicide.shtml
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(APA, 2016)
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SUICIDE RISK ASSESSMENTS

SAFE-T
• https://store.samhsa.gov/product/SAFE-T-Pocket-Card-Suicide-Assessment-Five-

Step-Evaluation-and-Triage-for-Clinicians/sma09-4432

Columbia scale
• https://suicidepreventionlifeline.org/wp-content/uploads/2016/09/Suicide-Risk-

Assessment-C-SSRS-Lifeline-Version-2014.pdf

APA Practice Guidelines
• https://psychiatryonline.org/doi/pdf/10.1176/appi.books.9780890426760



39

DRIVING ISSUES

Be prepared to deal with concerns 

about your patient’s ability to drive 

safely
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www.nhtsa.gov/sites/nhtsa.dot.gov/files/812228_cliniciansguidetoolderdrivers.pdf
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DRIVING ISSUES

• What is the cause

• Can it be minimized/removed?

• Does impairment vary?

• Medication changes

• Utilize other providers
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DRIVING ISSUES

• Be familiar with consensus recommendations on 

counseling patients

• Educate patient / family / caregiver

• Consider referral to other physician or DRS

• Discuss potential for impairment during informed 

consent process

• Document discussions and recommended 

interventions along with patient compliance

• Be familiar with state reporting laws
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www.aota.org
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https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3368
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DRIVING ISSUES – RISK MANAGEMENT TIPS

• Discuss reporting obligations with patient

› Explain state not you who determines 

restrictions/revocations

› Minimum necessary info will be released

• Seek guidance from malpractice insurer before 

reporting

• Document basis for need to report

• Disclose minimum necessary

• Place copy of report in patient’s record
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RISK MANAGEMENT STRATEGIES TO ↑ INCREASE 

PATIENT SAFETY AND ↓ PROFESSIONAL LIABILITY

Strategy #1:  COLLECT INFORMATION

• About the patient

 History (including medication reconciliations)

 Examination 

 Check the PMP

• About the medication

 FDA.gov

• About treatment standards

 APA assessment and treatment guidelines

 AAFP

 AAGP
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RISK MANAGEMENT STRATEGIES TO ↑ INCREASE 

PATIENT SAFETY AND ↓ PROFESSIONAL LIABILITY

Strategy #2:  COMMUNICATE

• With patient

 Risks and benefits

• Falls

• Adverse drug events related to somatic conditions

 Driving concerns

• With others

 Other prescribers and consultants

 Significant others and caregivers
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RISK MANAGEMENT STRATEGIES TO ↑ INCREASE 

PATIENT SAFETY AND ↓ PROFESSIONAL LIABILITY

Strategy #3:  CAREFULLY DOCUMENT

• Assessments performed

• Consent discussions

• Documents related to surrogate decision-makers, powers of 

attorney, psychiatric advance directives

• Consultations obtained

• Discussions of driving & fall concerns

• Reasoning behind prescribing decisions
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www.psychiatry.org/psychiatrists/practice/

professional-interests/geriatric
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RESOURCE PAGE

• Geriatric Psychiatry

• American Psychiatric Association – Geriatric Psychiatry
https://www.psychiatry.org/psychiatrists/practice/professional-interests/geriatric

• American Psychiatric Association – Psychiatric Advance Directives: Planning for Mental Health Care
www.psychiatry.org/news-room/apa-blogs/apa-blog/2016/12/psychiatric-advance-directives-
planning-for-mental-health-care

• National Resource Center on Psychiatric Advance Directives - State by State Info
https://www.nrc-pad.org/states/

• U.S. Department of Justice - State Statute Topics
https://www.justice.gov/elderjustice/elder-justice-statutes-0

• Stetson Law – Mandatory Reporting Statutes-for Elder Abuse
https://www.stetson.edu/law/academics/elder/home/media/Mandatory-reporting-Statutes-for-
elder-abuse-2016.pdf

• National Institute of Mental Health – Statistics 
www.nimh.nih.gov/health/statistics/suicide.shtml

• Geriatrics Healthcare Professionals - Assessing and Counseling Older Drivers
https://www.nhtsa.gov/sites/nhtsa.dot.gov/files/812228_cliniciansguidetoolderdrivers.pdf
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MINORS – PSYCHOPHARMACOLOGY 

AND OTHER TREATMENT ISSUES

Justin Pope, JD

Associate Risk Manager

Professional Risk Management Services (PRMS)
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https://www.aacap.org/aacap/Advocacy/Federal_and_State_Initiatives/Workforce_Maps/Home.aspx



56

OBJECTIVES

• Compare and contrast liability when treating adult 

patients versus minor patients

• Implement three strategies for minimizing risk 

associated with prescribing controlled substances

• Reconcile a parent’s demand for information with a 

minor patient’s right to confidentiality
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PROFESSIONAL LIABILITY EXPOSURE

WHEN TREATING MINORS
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• Duty of Care
› The psychiatrist owed a duty to the patient 

› To meet the standard of care

• Breach of Duty
› The psychiatrist was negligent (the care provided fell below the 

standard of care)

• Damages
› The psychiatrist suffered an adverse outcome (injury)

• Proximate Cause
› The patient’s damages were a direct result of the psychiatrist’s 

negligence

ELEMENTS OF A LAWSUIT
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DETERMINING THE APPLICABLE

STANDARD OF CARE 

• Authoritative clinical guidelines

• Policies and guidelines from professional organizations

• Learned treatises

• Journal articles

• Research reports

• Accreditation standards

• Facility’s own policies and procedures

• PDR recommendations

• Drug manufacturer recommendations

• Other items
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www.jaacap.com/article/S0890-8567(09)62591-0/pdf
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https://www.psychiatry.org/psychiatrists/practice/telepsychiatry/toolkit/child-adolescent
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www.aacap.org/App_Themes/AACAP/Docs/resource_libraries/covid-19/COVID-Psychopharm-Guidelines.pdf
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GREATEST EXPOSURE

• Greatest Professional Liability Exposure

• When treating minor patients:

› Patient suicide / attempted suicide

› Psychopharmacology
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY CAUSE OF LOSS

(SINCE 1986)

• Top Allegations:

› Incorrect Treatment (Approximately 30%)

› Suicide/Attempted Suicide (Approximately 16%)

› Medication Issues (Approximately 15%)

• Other Allegations Include:

› Incorrect Diagnosis

› Improper Supervision

› Unnecessary Commitment
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY AGE

• Percentage of Lawsuits:

› Age 5 and Under (Approximately 6%)

› Age 6-7 (Approximately 6%)

› Age 8-9 (Approximately 8%)

› Age 10-11 (Approximately 10%)

› Age 12-13 (Approximately 19%)

› Age 14-15 (Approximately 20%)

› Age 16-17 (Approximately 31%)
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY CAUSE OF LOSS

(AGE 5 AND UNDER)

• Top Allegations:

› Incorrect Treatment (Approximately 48%)

› Improper Supervision (Approximately 13%)

› Medication Issues (Approximately 13%)
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY CAUSE OF LOSS

(AGE 6-9)

• Top Allegations:

› Incorrect Treatment (Approximately 38%)

› Medication Issues (Approximately 17%)

› Improper Supervision (Approximately 12%)
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY CAUSE OF LOSS

(AGE 10-11)

• Top Allegations:

› Incorrect Treatment (Approximately 42%)

› Medication Issues (Approximately 11%)

› Incorrect Diagnosis (Approximately 11%)
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY CAUSE OF LOSS

(AGE 12-13)

• Top Allegations:

› Incorrect Treatment (Approximately 28%)

› Incorrect Diagnosis (Approximately 21%)

› Suicide/Attempted Suicide (Approximately 14%)
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY CAUSE OF LOSS

(AGE 14-15)

• Top Allegations:

› Incorrect Treatment (Approximately 33%)

› Suicide/Attempted Suicide (Approximately 17%)

› Medication Issues (Approximately 17%)
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY CAUSE OF LOSS

(AGE 16-17)

• Top Allegations:

› Suicide/Attempted Suicide (Approximately 31%)

› Incorrect Treatment (Approximately 19%)

› Medication Issues (Approximately 17%)
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THE PSYCHIATRISTS' PROGRAM

LAWSUITS, CLAIMS, AND ADMINISTRATIVE ACTIONS 

INVOLVING MINOR PATIENTS

• Since 1986:

› Lawsuits (Approximately 53%)

› Administrative Actions (Approximately 39%)

› Claims (Approximately 8%)

• Since 2004:

› Administrative Actions (Approximately 55%)

› Lawsuits (Approximately 36%)

› Claims (Approximately 9%)
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Overlapping themes:

• Divorced parents

• Psychopharmacology

• Child abuse

• Termination

PRMS DATA: ADMINISTRATIVE ACTIONS
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Unique characteristics of patient population:

• Off-label prescribing

• Many parties can complain

• Statute of limitations

• Vulnerable population

ADDITIONAL LIABILITY RISK

WHEN TREATING MINORS
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• Payouts are lower for minor patients’ cases vs. adult 

patients

• Psychiatry – one of the least often sued medical 

specialties

THINGS TO KEEP IN MIND
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THE PSYCHIATRISTS' PROGRAM LAWSUITS

INVOLVING MINOR PATIENTS BY DISPOSITION

• Dismissed/Not Pursued (44%)

• Settled Prior to Trial (35%)

• Summary Judgment/Motion to Dismiss (14%)

• Settled During or After Trial (3%)

• Defense Verdict (3%)

• Plaintiff’s Verdict (1%)
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THREE KEY RISK MANAGEMENT STRATEGIES

(THE THREE Cs)

1. Collect Information

2. Communicate

3. Carefully Document
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RISK MANAGEMENT STRATEGY #1:

COLLECTING INFORMATION
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• Assess patients at significant points in treatment

• Assessment is ongoing

› Consider possibility of comorbid conditions

• Substance abuse

• Medical conditions

• Obtain prior records / document efforts

• Collateral information from family and others

• Inquire about access to weapons

COLLECTING INFORMATION –

ABOUT THE PATIENT
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https://www.oregon.gov/oha/PH/PREVENTIONWELLNESS/SAFELIVING/PDMP/Pages/index.aspx
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https://www.aacap.org/aacap/families_and_youth/facts_for_families/fff-guide/Marijuana-and-Teens-106.aspx
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https://www.nytimes.com/2018/12/18/health/vaping-nicotine-teenagers.html
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https://www.aacap.org/AACAP/Families_and_Youth/Facts_for_Families/FFF-Guide/Tobacco-And-Kids-068.aspx
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COLLECTING INFORMATION –

ABOUT PATIENTS IN THE DIGITAL AGE

• “Digital native” vs. “digital immigrants”  

• Today’s average university graduate:

› < 5,000 hours of their lives reading

› > 10,000 hours of their lives playing video games

› 20,000 hours watching TV

• They think and process information fundamentally 

different from their predecessors

https://psychnews.psychiatryonline.org/doi/10.1176/appi.pn.2019.5a17



86

Consider what patients may be doing in the digital age:

• Social Networking

• Bullying and Being Bullied

• Sexting

• Posting Nude Photos

• Gambling

• Masking Online Identities

• Researching Dangerous behaviors

COLLECTING INFORMATION –

ABOUT PATIENTS IN THE DIGITAL AGE
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THEY CAN BULLY AND BE BULLIED ONLINE



88

https://www.theatlantic.com/technology/archive/2018/10/instagram-has-massive-harassment-problem/572890/
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https://psychnews.psychiatryonline.org/doi/10.1176/appi.pn.2019.5a17
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THEY MAY BE ENGAGING IN 

ONLINE SEXUAL ACTIVITIES
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ONLINE SEXUAL ACTIVITY STATISTICS

• Pornography –

› The largest group of internet pornography consumers is 
children ages 12-17.

› 90% of kids ages 8-16 have seen online pornography.

• Sexting –

› 37% of teen girls, 40% of teen boys say they have sexted.

› 48% of teens say they received sexts.

• Posting –

› 22% of teenage girls, 18% of teen boys report posting nude 
or semi-nude photos or videos of themselves online.

www.guardchild.com/statistics/
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https://www.linkedin.com/pulse/minors-sexting-serious-consequences-donna-vanderpool-mba-jd/
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https://www.mdedge.com/psychiatry/article/152842/sexting-what-are-clinical-and-legal-implications
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ONLINE SEXUAL ACTIVITY STATISTICS (CONT.)

• Solicitation –

› Law enforcement estimates that more than 50,000 sexual 
predators are online at any given moment.

› 69% of teens regularly receive online communications 
from strangers and don’t tell a parent or caretaker.

› 20% of teenaged internet users have been the target of 
unwanted sexual solicitation.

› 1 in 33 youth received an aggressive sexual solicitation 
(meaning predator asked to meet youth, called youth, or 
sent youth correspondence, money, or gifts.

www.guardchild.com/statistics/
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THEY CAN MASK THEIR IDENTITY
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The virtual social world:

• Difficult to determine true identities

• You can be whomever you want

• “Online disinhibition effect”

GENERAL OBSERVATIONS
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ONLINE DISINHIBITION EFFECT

“Loosening / abandonment of social restrictions and 

inhibitions that would otherwise be present in normal 

face-to-face interaction during interactions with others 

on the internet.”

Suler J.  The online disinhibition effect.  CyberPsychology & Behavior 7(3):321-326
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THEY CAN SEARCH FOR INFORMATION ON 

DANGEROUS BEHAVIORS
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http://proanalifestyle.blogspot.com
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www.sfgate.com/news/article/a-virtual-path-to-suicide-depressed-student-2611315.php
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https://www.washingtonpost.com/technology/2019/02/24/pediatrician-exposes-suicide-tips-children-hidden-videos-youtube-

youtube-kids/?utm_term=.47fd3a341afc
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https://www.aacap.org/AACAP/Press/Press_Releases/2018/AACAP_Releases_13_Reasons_Why_Resources.aspx
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https://www.jaacap.org/article/S0890-8567(19)30288-6/fulltext
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https://jamanetwork.com/journals/jama/article-abstract/2739494
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Carson NJ, Gansner M, Khang J.  Assessment of Digital Media Use in the Adolescent Psychiatric Evaluation. Child Adolesc Psychiatric Clin N Am 27 (2019) 133-143
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https://www.aacap.org/aacap/resources_for_primary_care/practice_parameters_and_resource_centers/practice_parameters.aspx
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RISK MANAGEMENT STRATEGY #2:

COMMUNICATE



108

COMMUNICATION

• With patients

• With parents

• With other treatment providers
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COMMUNICATING –

WITH PATIENTS AND PARENTS

• Improving the Conversation with Minors

• Informed Consent

• Minor’s Confidentiality vs Parent’s Right to Know
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COMMUNICATION – WITH THE PATIENT

https://www.aacap.org/App_Themes/AACAP/docs/youth_resources/misc/Youth_Voice_Tip_Sheet_2012.pdf
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CONSENT

General Rule

• < 18 incompetent to consent

• Parent or legal guardian

• No legal authority = NO Consent
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CONSENT VARIES ACROSS STATES
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MINOR CONSENT TO TREATMENT –

OREGON

O.R.S. § 109.675

1) A minor 14 years of age or older may obtain, 

without parental knowledge or consent, outpatient 

diagnosis or treatment of a mental or emotional 

disorder or a chemical dependency, excluding 

methadone maintenance, by a physician…licensed 

by the Oregon Medical Board…
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MINOR CONSENT TO TREATMENT –

OREGON

O.R.S. § 109.675

2) However, the person providing treatment shall have the 
parents of the minor involved before the end of treatment 
unless the parents refuse or unless there are clear clinical 
indications to the contrary, which shall be documented in 
the treatment record. The provisions of this subsection do 
not apply to:

(a) A minor who has been sexually abused by a parent; or

(b) An emancipated minor, whether emancipated under the provisions of ORS 
109.510 and 109.520 or 419B.550 to 419B.558 or, for the purpose of this section 
only, emancipated by virtue of having lived apart from the parents or legal 
guardian while being self-sustaining for a period of 90 days prior to obtaining 
treatment as provided by this section.
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MINOR’S ASSENT TO TREATMENT

American Academy of Child and Adolescent Psychiatry Code of 
Ethics, Principle IV: Assent and Consent (Autonomy)

“Guardians are responsible for the health and welfare of their 
children. Children and adolescents, however, should play a role in 
determining the services they receive and their participation in 
treatments to the extent of their capacities to understand 
options and act rationally. The right of assent to or dissent from 
treatment belongs to the individual child or adolescent of minor 
age. The child and adolescent psychiatrist shall, whenever 
reasonably possible, obtain the assent of the minor and the 
consent of the legal guardian prior to engaging in actions 
involving the child or adolescent.”
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CONSENT

Risk Management Tips:

• Require parent/guardian at first appointment

• If guardian consents, obtain proof of guardianship

• Signed authorization for other caregiver

• Agreement as to when parents must attend

• Communication re: meds
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CONSENT

Children of Divorced Parents

• Obtain custody agreement or divorce decree!!!!

• Consider involving other parent

• Involvement of other caregivers
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INFORMED CONSENT – OREGON

O.R.S. § 677.097

(1) In order to obtain the informed consent of a 

patient, a physician or physician assistant shall 

explain the following:

(a) In general terms the procedure or treatment to be 

undertaken;

(b) That there may be alternative procedures or methods of 

treatment, if any; and

(c) That there are risks, if any, to the procedure or treatment.
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INFORMED CONSENT – OREGON

O.R.S. § 677.097

2) After giving the explanation specified in subsection (1) of this 
section, the physician or physician assistant shall ask the patient if 
the patient wants a more detailed explanation. If the patient 
requests further explanation, the physician or physician assistant 
shall disclose in substantial detail the procedure, the viable 
alternatives and the material risks unless to do so would be 
materially detrimental to the patient. In determining that further 
explanation would be materially detrimental the physician or 
physician assistant shall give due consideration to the standards of 
practice of reasonable medical or podiatric practitioners in the 
same or a similar community under the same or similar 
circumstances.
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CONSENT -

OFF-LABEL PRESCRIBING

• Per the FDA:

“Good medical practice and the best interests of the patient 

require that physicians use legally available drugs, biologics 

and devices according to their best knowledge and judgment. 

If physicians use a product for an indication not in the 

approved labeling, they have the responsibility to be well 

informed about the product, to base its use on firm scientific 

rationale and on sound medical evidence, and to maintain 

records of the product's use and effects.”

• Should be part of informed consent discussion.

www.fda.gov/RegulatoryInformation/Guidances/ucm126486.htm. 
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CONSENT -

MEDICATION RESOURCES

ParentsMedGuide.org:

Medication guides

• ADHD

• Depression

• Bipolar Disorder
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https://www.jaacap.org/article/S0890-8567(19)30288-6/fulltext
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MINORS’ CONFIDENTIALITY VS.

PARENTS’ RIGHT TO KNOW

Three Competing Interests:

• Ethical – AACAP Code of Ethics

• Clinical – Confidentiality necessary for treatment.

• Legal – Parents generally have right to access information.
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MINORS’ CONFIDENTIALITY VS.

PARENTS’ RIGHT TO KNOW

Key Concepts -

1. Manage expectations of all parties.

2. There are exceptions to confidentiality.

3. Even if they say they won’t, parents can always change their minds and 
demand a copy of your record.

4. With few exceptions, parents generally have the right to access the 
record of their minor child.

5. Document knowing that the record may have to be released to the 
parent(s).

6. What you believe is the “right” approach may be considered the 
“wrong” approach by other child and adolescent psychiatrists.

7. Your clinical judgment is the determining factor.
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GENERAL THOUGHTS

Protect minor patient’s confidentiality, unless:

• Mandated report

• Safety of patient

• Safety of third party

• Valid legal compulsion

› Authorization

› Court order
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COMMUNICATING WITH PARENTS –

DUAL ROLES

Custody disputes – Manage parents’ expectations.

• Treating vs. forensic

› Conflicting obligations

• Child’s clinical needs vs. parent’s legal needs

› Avoid opinions

• Facts Only

› Possible scapegoat



127

COMMUNICATE WITH OTHER PROVIDERS –

SPLIT TREATMENT

• Collaboration: mutually shared responsibility for patient’s 

care in accordance with the qualifications and limitations of 

each professional’s discipline and abilities.

• Split Treatment: one psychiatrist (or physician) provides 

medication management and another is responsible for 

psychotherapy.

› No change in psychiatrist’s duty to the patient – always liable for 

ensuring that patient receives appropriate care.



128

Split Treatment – Risk Management Advice:

• Communication among all parties

› Patient MUST allow 

• Clarify division of treatment responsibilities

› Example: who will patient contact for what?

• Split treatment agreement to clarify relationship

COMMUNICATE WITH OTHER PROVIDERS –

SPLIT TREATMENT
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COMMUNICATE WITH OTHER PROVIDERS –

CONSULTATION

Give and get consults:

• Never hesitate to obtain a consult with a more 

experienced C&A psychiatrist.

• If you are an experienced C&A psychiatrist, please 

give consults when asked.

• Consults are low-risk and will be key in addressing 

shortage of C&A psychiatrists!
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RISK MANAGEMENT STRATEGY #3:

CAREFULLY DOCUMENT
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CAREFULLY DOCUMENT

Critical junctures for documentation:

• First psychiatric assessment / End of treatment

• Informed consent process

• Monitoring

• Significant clinical changes

› Such as occurrence of suicidal behavior or ideation
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CAREFULLY DOCUMENT

Suicide Risk Assessment

• Assess and document after initial assessment

• Formal assessment tool is recommended

› Ex:  SAFE-T

• Do not rely solely on “no harm contracts”

• AACAP Suicide Resource Center
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CAREFULLY DOCUMENT

Thought process:

• Treatment options/actions considered 

• Options/actions were chosen and why

• Options/actions were rejected and why
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PSYCHOPHARMACOLOGY

Donna Vanderpool, MBA, JD

Director of Risk Management

Professional Risk Management Services (PRMS)
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Upon completion of this course, learners will be able to:

 Explain the risks when prescribing controlled substances

 Implement at least two strategies to minimize the risk associated 

with prescribing controlled substances

OBJECTIVES
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THE OPIOID EPIDEMIC

 Focus is on opioids

 But it’s not just opioids

 Benzos

 Stimulants
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THE RESPONSE:  VARIOUS INITIATIVES

 State
 Opioid task forces

 Restrictions on opioid prescribing

 Prescribing guidelines

 Mandated use of PMPs

 Lawsuits against Pharma

 Enforcement

 Federal
 Public Health Emergency declaration

 Guidelines

 CMS initiatives

 Enforcement
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FEDERAL V. STATE

 DEA works closely with state licensing boards and state 

local law enforcement

 Majority of investigations of controlled substance laws 

are done by state authorities

 DEA will also conduct investigations of federal law
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FEDERAL

 Can require REMS when potential risks of a drug outweigh 

the benefits

 Seeking prescribers’ help in curtailing opioid epidemic by:

 Ensuring adequate training

 Knowing the content of the most current opioid drug labels

 Educating patients

FDA
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FEDERAL

 Primary agency charged with policing the issuance and 

dispensing of controlled substances

 ~ 5,000 Special Agents, ~ 600 Diversion Investigators

 Per CSA:  must be a legitimate medical purpose and 

must be acting in usual course of practice

 Penalties: imprisonment, fines, loss of DEA license

DOJ / DEA
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FEDERAL

 CSA authorizes DEA to enter controlled premises and conduct 

periodic inspections

 Buprenorphine prescribers:

 “Inspection” – investigators look at records for buprenorphine patients

 Need log of buprenorphine patients and prescriptions in location 

listed on DEA registration

 “Audit” – if also dispenses, will look at meds received and dispensed

DEA VISITS
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http://pcssmat.org/wp-content/uploads/2014/02/FINAL-How-to-Prepare-for-a-DEA-Inspection.pdf
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Who is being investigated?Who is being investigated?

PatientPatient

Do not release info without proper legal 
basis –

* Valid authorization

* Valid court order (special requirements if 
substance abuse treatment)

* Required by law

Do not release info without proper legal 
basis –

* Valid authorization

* Valid court order (special requirements if 
substance abuse treatment)

* Required by law

Have official put his request in writing and 
cite authority for release.

* Advise you’ll process the request

Have official put his request in writing and 
cite authority for release.

* Advise you’ll process the request

PsychiatristPsychiatrist

“Standard” DEA inspection (+ audit if 
dispenses)

“Standard” DEA inspection (+ audit if 
dispenses)

Call your malpractice programCall your malpractice program

Release patient list – can be de-identifiedRelease patient list – can be de-identified

Agent “raid”Agent “raid”

Call your criminal defense 
attorney

Call your criminal defense 
attorney

Copyright © 2018 Professional Risk Management Services, Inc. (PRMS)

Government Official Comes to Your Office Wanting Patient Information
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STATE

 Required use of PDMP

 Prescribing for pain

 Etc.

LAWS
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PROFESSIONAL RISK MANAGEMENT SERVICES (PRMS)

CAUSE OF LOSS – CLAIMS AND LAWSUITS

1986 – 2019 

Notes:

“Primary allegation” is the main allegation by plaintiffs’ attorneys of what the psychiatrist did wrong

“Incorrect treatment” will represent a high percentage of cases because plaintiffs’ attorneys often use a broad, general allegation initially; this category includes all types of cases, 

including suicide and psychopharmacology

The category labeled “Improper Supervision” refers to supervision of patients as well as of other providers

Copyright © 2020 Professional Risk Management Services (PRMS)
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ELEMENTS OF A LAWSUIT

1)   Duty of Care 

2)  Breach of Duty – negligence – failure to 

meet the standard of care

3)  Damages

4)  Causation
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DETERMINING THE APPLICABLE 

STANDARD OF CARE

Many items may be admissible, along with expert testimony, to 
determine the issue of standard of care.  The following items 
could be relied upon as evidence of the appropriate standard of 
care:

 Statutes – federal and state

 Regulations – federal and state

 Case law – federal and state

 Other materials from federal and state regulatory agencies – state 
medical boards, DEA, FDA, etc.

 Rules / Guidelines / Policy Statements

 Authoritative clinical guidelines
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DETERMINING THE APPLICABLE 

STANDARD OF CARE 

 Policies and guidelines from professional organizations

 Learned treatises

 Journal articles

 Research reports

 Accreditation standards

 Facility’s own policies and procedures

 Drug label / manufacturer recommendations

 Etc.
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FEDERAL STATUTE

 Controlled Substances Act (as amended by the Ryan Haight 

Act)

 “Valid prescription means a prescription that is issued for a 

legitimate medical purpose in the usual course of professional 

practice by –

› A practitioner who has conducted at least 1 in-person medical 

evaluation of the patient, or a covering practitioner

 In-person medical evaluation means a medical evaluation that is 

conducted with the patient in the physical presence of the 

practitioner

 Very limited exceptions
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DEA REGULATIONS

Ex:  21 CFR 1306.04(A):

“A prescription for a controlled substance to be 

effective must be issued for a legitimate medical 

purpose…by an individual practitioner…acting in the 

usual course of his professional practice”
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U.S. V. ROSEN, 582 F2D 1032 (1978)

“We are, however, able to glean from reported cases certain 
recurring concomitance of condemned behavior, examples of 

which include the following:

1) An inordinately large quantity of controlled substances was 

prescribed.

2) Large numbers of prescriptions were issued.

3) No physical examination was given.

4) The physician warned the patient to fill prescriptions at 

different drug stores.

5) The physician issued prescriptions to a patient known to be 

delivering the drugs to others.
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U.S. V. ROSEN, 582 F2D 1032 (1978)

6) The physician prescribed controlled drugs at intervals 

inconsistent with legitimate medical treatment.

7) The physician involved used street slang rather than 

medical terminology for the drugs prescribed.

8) There was no logical relationship between the drugs 

prescribed and treatment of the condition allegedly 

existing.

9) The physician wrote more than one prescription on 

occasions in order to spread them out.

(CONTINUED)
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https://www.deadiversion.usdoj.gov/coronavirus.html
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https://www.oregon.gov/omb/Pages/default.aspx
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RISKS OF PRESCRIBING 

CONTROLLED SUBSTANCES

 To patients

 To third parties

 To prescribing physicians
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RISKS TO PATIENTS

 Side effects

 Including withdrawal

 Misuse

 OD

 Death

 Addiction

 Diversion
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RISKS TO THIRD PARTIES

 Diversion

 Third party injury
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Prescribing Opioids:

Professional Liability Exposure

State and Federal

Government Actions

Medical 

Malpractice

Other Causes of 

Action
Criminal Civil Administrative

OtherDEA

State 

Licensing 

Board

Civil Litigation

Copyright © 2018 Professional Risk Management Services, Inc. (PRMS)

Notes:
* These actions are not mutually exclusive

* Professional liability insurance policies do not cover all of theses actions
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RISKS TO PRESCRIBING PSYCHIATRISTS

 Civil lawsuits

 Licensing board action

 DEA action

 Criminal action
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Pill mill

Reportedly 36 

patient deaths

Suspended License

Criminal Case Filed

Demanded sex for 

Rx

Withheld Methadone 

when patient refused

License Revoked

Overprescribed, 

split Rx with 

patients

Suspended License; 

Reprimand; CME  

Rx for jailed patient 

(billed in-person 

visit)

Licenses (>1 state) 

Revoked

Standardized Rx

Issued Lorcet, Soma, 

& Valium to all pts

License Revoked

Pre-dated Rxs; early 

refills; ignored red 

flags; illegible charts

Surrendered License

Scant charts; no 

diversion 

safeguards; no 

treatment plans

Reprimand; CME

Rx without 

regularly checking 

PMP

Reprimand; CME; 

$13,000 fine
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LIABILITY TO THIRD PARTIES

Two lines of cases imposing liability:

1) Controlled substance (usually methadone) was 

ADMINISTERED despite risks that were known or should 

have been known

2) Controlled substance was PRESCRIBED without warning 

patient of known side effects that could impair driving
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https://www.oregon.gov/omb/Topics-of-Interest/Pages/DEA-Impersonator-Phone-Scam.aspx
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Copyright © 2012 Professional Risk Management Services, Inc. (PRMS).  All Rights Reserved.
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COLLECT INFORMATION

 Patient

 Medications

 Treatment / standard of care

 Abuse / diversion
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COLLECT INFORMATION –

ABOUT THE PATIENT

 History

 PDMP
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COLLECT INFORMATION –

ABOUT THE MEDICATIONS

 REMS:  Strategy to manage known or potential 

serious risks associated with a drug product and 

is required by the FDA to ensure the benefits of a 

drug outweigh its risks
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NEW SAFETY INFORMATION 

In response to new safety information, review the 
appropriateness of your prescriptions

 Communicate new information to patient – and document

 If medication is changed -

› Document your decision-making process

› Obtain informed consent

› Document informed consent discussions

 If not clinically appropriate to change -

› Document your decision-making process

› Obtain updated informed consent

› Document updated informed consent

› Consider modifying patient monitoring

› Do not hesitate to seek consultation
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COLLECT INFORMATION –

ABOUT TREATMENT / STANDARD OF CARE

 Medication-specific

› Ex:  opioids

 Patient-specific

› Ex:  C&A

 Expectations of regulators

› State

› Federal
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OREGON PRESCRIPTION CONTROLLED SUBSTANCES 

TOOLKIT 

https://www.oregon.gov/oha/PH/PREVENTIONWELLNESS/SAFELIVING/PDMP/Documents/Oregon_Rx_CS_Toolkit_v5.pdf
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https://urldefense.proofpoint.com/v2/url?u=https-

3A__www.deadiversion.usdoj.gov_pubs__brochures_pdfs_recognizing-5Fdrug-5Fabuser-

5Ftrifold.pdf&d=DwIFAg&c=ZeRjgwCO0jrp4rkAtCoSKyq8f3EgikGx7r3AUiZ_4i0&r=nc2PKYF1vSCHtTmMBlo8-

dqDsIJVbYVlykADDPcLJiM&m=0c_U4ocylu-

HNvyuO6RfgCajdcx0hfpozN56KUX5tzw&s=0VqjSEX7yHmSAPvKAao9eaa9lwY_olf70adeqIHmIPE&e=
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COMMUNICATE –

ASSESSMENT AND MONITORING

 Conduct thorough patient examination, interview, and 

assessment

 Consider standardized assessment and documentation tool

› Especially for pain

 Ex:  PADT from Janssen
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COMMUNICATE –

INFORMED CONSENT

Standard Elements:

 Nature of proposed medication

 Risks and benefits of proposed medication

› Including potential for tolerance, dependence, addiction, overdose

 Alternatives to proposed medication

 Risks and benefits of alternative treatments

 Risks and benefits of doing nothing

Plus:

 Prescribing policies

 Reasons for which medication may be changed or stopped
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COMMUNICATE –

INFORMED CONSENT

“MATERIAL RISK”

 Disclose risk if SEVERE, even if infrequent

 Disclose risk if FREQUENT, even if not severe

 Disclose possible driving impairment

 Golden Rule
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COMMUNICATE –

INFORMED CONSENT

Medication Guides

 FDA

› www.fda.gov/drugs/drugsafety/ucm085729.htm

 AACAP / ParentsMedGuide - ADHD

› www.aacap.org/App_Themes/AACAP/Docs/resource_ce

nters/adhd/adhd_parents_medication_guide_201305.p

df
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COMMUNICATION WITH PATIENTS

Educate the patient on issues such as:

 Restrictions (driving, diet, activity, etc.) associated with the 

medication

 Monitoring, such as blood work, that is needed

 Purpose, dose, and frequency of the medication

 How to identify side effects, and what to do if patient 

experiences

 Ensuring patient’s other physicians are aware of new 

prescriptions
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COMMUNICATION WITH PATIENTS

Communicate to obtain informed consent:

 Reminders if you choose to use medication information 

sheets:

› You are responsible for tailoring them to meet your patient’s 

needs and for ensuring the information is up-to-date

› Be sure to document in the record that the medication 

information sheet was reviewed with the patient and the 

patient was provided a copy
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COMMUNICATION WITH PATIENTS 

Communicate to obtain informed consent (continued):

 Remember that informed consent is an ongoing communication 

process

 Know who has decision-making authority - obtain and retain 

proof of that authority

 Understand that communication is crucial to your patients’ 

understanding of the treatment plan

 Document the informed consent process
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COMMUNICATION WITH PATIENTS 

Communicate to obtain informed consent (continued):

 If you are prescribing off-label, discuss off-label nature of the 

use with the patient

› FDA position 

› All off-label prescribing is NOT the same in terms of medical 

malpractice risk 
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COMMUNICATE –

TREATMENT AGREEMENT

 Can Cover:

› Intended benefits of using controlled substances

› Risks of the treatment – tolerance, dependence, abuse addiction

› Prescription management – security of meds
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COMMUNICATE – TREATMENT AGREEMENT

• Can Cover (Continued):

› Office policies

 Only one prescriber

 Only one pharmacy

 Not replacing lost or stolen prescriptions

 Prohibiting dose or frequency increased by patient

 Use of PMP

 Random pill counts

 Random urine screening

› Termination for

 Failure to adhere to treatment plan

 Aberrant Behavior

› Etc.



184

COMMUNICATE –

DISPOSAL OF UNUSED MEDICATIONS

The FDA’s 

“Disposal of Unused Medicines: What You Should Know”

www.fda.gov/drugs/resourcesforyou/consumers/buyingusingmedicinesafely/

ensuringsafeuseofmedicine/safedisposalofmedicines/ucm186187.htm
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COMMUNICATE – WITH OTHERS

 Other providers:

› Covering

› PCP, specialists

› Consultants

 Family

› Remember: safety = exception to confidentiality
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CAREFULLY  DOCUMENT

Generally:

 Medication log

 Evaluation

 Medial indication for prescription

 Treatment plan

› Initial

› Updated

 Treatment agreement, if any

› Subsequent discussions about agreement
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CAREFULLY  DOCUMENT

Generally (Continued):

 Informed consent

› Patient Education Materials

 Ongoing assessment

› Adherence to treatment plan

› Medication monitoring

› Aberrant behavior

 Referral / consultation, if necessary

 Basis for clinical decision-making



188

CAREFULLY DOCUMENT

Remember:

 There’s no such thing as a perfect record

 Defense attorneys can work with adequate records

 Defense attorneys cannot work with no records or 

altered records
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CAREFULLY DOCUMENT

Professional Judgment – Bottom Line:

 By articulating the basis for medical decisions in the record, 

the psychiatrist’s professional medical judgment will be clear 

and available to defend the psychiatrist against allegations of 

malpractice.
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Prescribing Controlled Substances

PILL “PUSHER”/ PILL MILL
• No medical history

• Inadequate, or no physical examination

• No informed consent

• Lack of urine screens, or results ignored

• No documentation of prescriptions

• Very large quantities prescribed

• Large number of prescriptions

• PMP not checked, or results ignored

• Lack of monitoring

• No documentation

• No logical relationship between medications prescribed and 

treatment and alleged condition

• No precautions against abuse or misuse

• No communication with other providers

• Information from third parties (pharmacists, other providers, 

etc.) ignored

• Patients charged based on number of pills prescribed

LEGITIMATE PATIENT CARE
• Medical history

• Physical examination

• Informed consent obtained, including discussion of 

applicable driving risks

• Random urine testing

• Prescription details documented

• Clinically appropriate quantities prescribed

• Reasonable number of prescriptions provided

• PMP checked and information incorporated into treatment

• Patient monitoring - drug screens and adequate time spent 

with patient

• Documentation of decision-making process

• Evidence to support medications for patient’s condition

• Treatment agreement including only one pharmacy 

requirement, prescription rules, termination for non-

adherence, etc.

• Communication and coordination with other prescribers

• Information from third parties is considered and treatment 

is revised accordingly

• Appropriate billing for treatment provided

Copyright © 2018 Professional Risk Management Services, Inc. 

(PRMS)
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WHAT WOULD YOU DO?

Charles D. Cash, JD, LLM

Associate Director of Risk Management

Professional Risk Management Services (PRMS)


