
The practice of child and adolescent psychiatry brings with it many rewards. Along with those 
rewards, however, are risks unique to the practice of treating minors. In this issue we take a 

look at the top risk management issues involving child and adolescent psychiatrists as observed 
by our Claims and Risk Management Departments and discuss ways in which to enhance care 
and mitigate liability exposure.

Risk Management Issues in the Psychiatric 
Treatment of Children and Adolescents
Consent To Treatment
Traditionally, the law has considered minors to be incompetent to give consent to medical treatment. Most states have 
statutes that govern who may consent to mental health treatment and under what circumstances. Generally, a parent or 
legal guardian must consent to the treatment of a minor; however, there are various statutory and judicial exceptions to 
the rules of who may consent.

Risk Management Advice: Know your state’s laws regarding who may consent to a minor’s psychiatric treatment or 
admission to a mental health treatment facility before you treat a minor. Written consent for treatment should be 
obtained from the parent(s) or legal guardian and maintained in the child’s medical record. Consent given by one who 
does not have the legal authority to give consent is no consent. Individuals who do not have the legal authority to 
consent to treatment often present children for treatment (grandparents, babysitters, stepparents, a sibling, etc.). In a 
non-emergency situation, the psychiatrist must determine who may legally consent and obtain that person’s written 
consent, before beginning treatment. Consider the following:

Require that a parent accompany a minor patient to the first appointment.
If the minor is in the custody of a legal guardian, ask for proof of guardianship before treating.
If a minor must be brought to subsequent appointments by a caregiver, have the parent/guardian sign an 
authorization for you to treat the minor without them being present.
Reach an understanding with parents/guardians as to when their presence will be required at appointments and 
commit the same to writing.
Do not start or change a minor patient’s medications 
without first speaking to a parent/guardian.

Additionally, although informed consent must be obtained 
from the parent or legal guardian with authority to consent, 
for all but the youngest children, informed assent from the 
minor is also important.
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Child custody situations complicate the issue of who has authority to consent to a child’s psychiatric treatment. See 
Separation, Divorce, Child Custody below.

Exceptions to the Parental Consent Requirement
Exceptions for Older Minors. As stated above, the law has traditionally considered minors to be incompetent to give 
consent for medical treatment. Most states now, however, have statutes that give minors the right to consent to 
treatment in specific situations. Examples of these are as follows:

Court-ordered emancipation. A minor child who lives independently without the support of parents and makes his or 
her own day-to-day decisions may petition the court for emancipation. If granted, the minor will have the same legal 
rights as an adult, including the right to consent to (and refuse), medical treatment. If a minor patient advises you 
that he or she is emancipated, obtain a copy of the decree to place in the patient’s record.

Situational emancipation. Depending upon the particular state, minors who are or have been married, are 
themselves parents, attend college away from home, are members of the military, and other similar situations, may 
be allowed to consent to treatment on their own behalf. 

Type of treatment. Minors are often allowed to consent to treatment for such things as substance abuse, mental 
health care, and birth control. In several states, this right is granted to minors as young as 12.

Risk Management Advice: As these laws vary considerably, it is important to familiarize yourself with your own state’s 
laws. When allowing a minor to consent to treatment, it is important to remember that although a minor may meet the 
legal criteria for granting consent, you should still satisfy yourself that the minor patient possesses the capacity and 
maturity to understand to what he or she is consenting. Thoroughly document under what circumstances the minor is 
being allowed to consent to treatment on his or her own behalf. 

Exception for Emergencies. When a parent or 
guardian is not available to give consent and a delay in 
treatment would be life-threatening or cause the patient 
serious harm, consent is presumed. To the extent 
feasible, however, consent should be obtained for any 
resultant ongoing treatment. Psychiatrists should be alert 
to situations where a child is presented for emergency 
treatment when it is questionable that a true “emergency” 
exists. This may occur when the presenting party does 
not have the legal authority to consent, but has other 
motives for obtaining medical intervention and the related 
medical records. 

Risk Management Advice: The psychiatrist should be 
familiar with the minor consent laws in their states. The 
psychiatrist must make a clinical decision about whether 
treatment is appropriate when a minor is presented for 
psychiatric treatment under the emergency exception. 
The documentation in the medical record should include 
the clinical rationale for the decision.
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The Consent Process
After the initial determination of who has legal authority to 
consent to begin treatment, specific informed consent 
must be obtained in relation to the distinct components 
of the treatment plan, such as informed consent to 
medication. Informed consent is a communication 
process involving the psychiatrist and patient which 
requires the patient to be both instructed in, and to 
demonstrate an understanding of, the risks and benefits 
of the proposed treatment. The parent or legal guardian must give informed consent unless the minor has the capacity 
to consent under a legal exception to that rule (the common exceptions are enumerated above). If the minor has the 
right to give informed consent, the psychiatrist must ensure that the information provided is understandable to the minor 
so the minor can truly make an informed decision. 

Risk Management Advice: Document the informed consent process. Record the patient’s adherence or non-adherence 
with treatment, response to treatment, and changes in the treatment plan. Informed consent forms, written instructions, and 
educational information provided to the parent/legal guardian or minor should be part of the medical record.

Selected Treatment Issues

Medication Prescribing
Psychiatrists have increasingly come to rely on psychoactive medications in the treatment of both adults and children. 
Drug therapy is now regarded as one of the most useful and important forms of treatment available for mental illness. 
Certain medications have proven to be controversial even after they have been approved by the FDA and been on the 
market for years. Although these medications have been proven repeatedly to be relatively safe when used as directed, 
misconceptions about them may continue. Naturally, psychiatrists should try to avoid allowing societal attitudes to 
influence their clinical judgment. If a certain drug is indicated, and it is clinically appropriate to prescribe it, then the 
psychiatrist should, by all means, prescribe it and document his/her decision-making process appropriately. 

Risk Management Advice: Do communicate with other health care professionals about the medications that are 
being prescribed by all physicians involved in the patient’s treatment and about signs, symptoms, and responses to  
the medications. When prescribing for children, it may also be necessary to communicate with (after obtaining the 
parents’ consent) and get feedback from teachers, babysitters, and/or other caretakers regarding the child’s response 
to the medication.

(Issues from page 2)
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“Off-Label” Use of Drugs
Many psychiatric drugs approved by the 
FDA are not approved for treating children 
and thus prescribing these drugs for 
children is considered “off-label.” “Off-label” 
prescribing of psychiatric drugs ranges 
from the clearly controversial to that which 
is considered established as the standard  
of care. Prescribing medications that are 
off-label for children must be carefully 
considered. Education of the family and 
child about any prescribed medication is 
crucial and is part of the informed consent 
process. The psychiatrist should ascertain 
whether teachers, babysitters, or other 
caregivers need to have information about 
the child’s medications.

Risk Management Advice: Malpractice allegations related to off-label use of drugs would most likely claim deviation 
from the standard of care in the prescription, administration, and monitoring of medications, and/or lack of or insufficient 
informed consent. Risk may be minimized by documenting the clinical basis for prescribing the off-label use, the process 
of informed consent, and the reasons and results of any modifications in the prescription and by appropriate on-going 
monitoring of the medication. Copies of written instructions or information provided to the patient/parent/legal guardian 
about the medication should be part of the medical record. It is recommended that the psychiatrist keep a file of any 
scientific literature or professional information that he or she relies on as support for the off-label use of medications.

Civil Commitment
State laws governing the hospitalization of minors vary substantially as to who may consent, whether the minor has 
some degree of veto power over admissions initiated by parents/legal guardians, and the procedures for involuntary 
commitments. In some states there as been significant litigation involving psychiatrists alleged to have improperly 
hospitalized minors without regard to their clinical needs.

Risk Management Advice: The psychiatrist must know and follow the state law provisions that govern hospitalization 
of minors. A second opinion should be considered if there are questions about the appropriateness of hospitalization. 

Restraint and Seclusion
The psychiatrist should know and comply with the legal and regulatory requirements related to the use of restraints and 
seclusion in children. Orders for restraint or seclusion should be time-limited and take into consideration the child’s age, 
developmental level, clinical condition, and other relevant factors.

Risk Management Advice: State mental health laws and regulations govern legal requirements for the use of restraint 
and seclusion. Federal law governs restraint or seclusion in some populations. Accrediting bodies establish standards 
for the use of restraint or seclusion. For example, The Joint Commission publishes standards for restraint or seclusion 
time limits related to the age of the child. The psychiatrist should know the applicable laws and professional standards 

 (Continued on page 5)
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related to the use of restraint or seclusion. The American Academy of Child and Adolescent Psychiatry has developed a 
practice parameter on seclusion and restraint, which is available on the organization’s website, www.aacap.org

Mandatory Child Abuse Reporting
Every psychiatrist is aware of the state-imposed duties to report known or suspected abuse and neglect. However, 
whether to report in a certain situation may seem unclear. State statutes tend to provide no discretion to the required 
reporter concerning whether or not to make a report.

Risk Management Advice: Know the requirements of the state child abuse reporting law and what triggers 
mandatory reporting. Civil immunity is usually granted under abuse reporting laws for “good faith” reporting.

Confidentiality
Confidentiality involving communications with a minor is one of the more confusing and troubling areas of confidentiality 
rights. Rules governing disclosures about adults break down when applied to minors, because minors lack the same 
abilities and legal rights to privacy as adults. In general, states that have enacted mental health confidentiality statutes 
give parents the right to exercise a minor patient’s right to access and authorize disclosure of medical records. Parents 
also may usually waive the psychiatrist–patient privilege. The federal Privacy Rule, under the Health Insurance Portability 
and Accountability Act of 1996 (HIPAA) addresses the issue of disclosure of minors’ protected health information by 
specifically deferring to state law. 

The right to access medical records does not mean that a parent must be told everything that a child says in therapy. 
The psychiatrist should be sensitive to disclosing information that may harm the parent-child or the psychiatrist-child 
relationship. 

Adolescents, or older children, may have additional confidentiality rights under state statues. Some state confidentiality 
statutes explicitly connect the adolescent’s authority to consent to treatment with the authority to consent to disclosure 
of medical information. In the absence of statutory authority, it is reasonable to accord adolescents the same 
confidentiality rights as adults unless there are strong countervailing interests. 

Typically, the right to consent to treatment goes hand-in-hand with the right to confidentiality. As such, when a minor is 
allowed to consent to treatment, a conversation should occur regarding the minor’s expectations as to privacy. While it is 
important to honor a patient’s privacy rights, a minor’s health situation may be such that it is preferable (or even necessary) 
to make the minor’s parents aware. It is recommended that minors be told up front that there may be times when you will 
not be able to honor their requests for confidentiality. Following AMA Code of Medical Ethics Opinion 5.055—Confidential 
Care of Minors, “In cases when the physician believes that without parental involvement and guidance, the minor will 
face a serious health threat, and there is reason to believe that the parents will be helpful and understanding, disclosing 
the problem to the parents is ethically justified. When the physician does breach confidentiality to the parents, he or she 
must discuss the reasons for the breach with the minor prior to the disclosure.”

Risk Management Advice: Maintain a separate record for each person attending a patient’s session. This will assist in 
preserving confidentiality and facilitate processing valid requests for the release of information. 

When treating children and adolescents, an important part of the treatment plan may include communicating with 
school personnel and other significant people in the child’s life. Written consent must be obtained from the parent/legal 
guardian and/or the child, when required, before discussing confidential information with others. 

A valid request for release of information should be in writing and signed by the person legally authorized to consent to 
release of mental health treatment information. Under federal confidentiality law, as well as under some states’ laws, the 
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release authorization is required to be in writing, and distinct elements are required to be included in the release 
authorization. Even when not mandated by law, written authorizations help the requestor focus on the issue of 
confidentiality and provide valuable documentation should a dispute about disclosure arise. Remember, all patient 
information should be considered confidential, including the fact that the individual is a patient. Release only the 
information that has been requested.

Keep in mind that once a patient turns 18, the patient alone can consent to the release of treatment information, even 
to parents. This is true even when the parents continue to pay for the non-adult patient’s care.

Separation, Divorce, Child Custody

Forensic Issues
Treating vs. Forensic. Treating psychiatrists are often asked to assume, or are pressured into assuming, the 
additional role of forensic psychiatrist for child custody disputes. Treating psychiatrists should firmly and clearly limit 
their involvement to that of treating psychiatrist and should avoid, if possible, taking on the role of forensic evaluator. 
The treating psychiatrist is an advocate for the patient. The forensic evaluator does not have a psychiatrist–patient 
relationship and the related duty to the child and parent(s). Once additional roles have been assumed, the 
psychiatrist will almost certainly be faced with conflicting demands that ultimately impact negatively upon the 
treatment relationship. Patients should be directed to obtain independent evaluations for forensic determinations. 

Independent Evaluations. Many states have statutory requirements about the necessary qualifications for 
professionals who give forensic testimony. Several professional organizations have published guidelines about 
conducting child custody evaluations. .

Risk Management Advice: A psychiatrist should have the appropriate knowledge, training, and skills before conducting 
a forensic evaluation. Clarify your role with the child and parent(s). Provide information about the purpose and limits of 
the evaluation. Inform the participants about limits of confidentiality and who has access to the forensic evaluation report. 
(For additional information on this topic see “Independent Evaluations in Child Custody Disputes” also in this edition.)

Consent Issues
If the minor’s parents are separated or divorced, reasonable steps should be taken to determine which parent(s) has the 
legal authority to consent to treatment, to what extent each parent must be involved in the decision-making process, 
and who may access information regarding the minor. It should not be presumed that, just because one parent brings 
the minor patient to the appointment or indicates that the minor lives with that parent, he or she has the sole authority 
to give consent to treatment. When a couple divorces (or when a divorce is pending), the court may grant primary 
residential custody to one parent with rights of visitation given to the other. Both parents, however, will usually be 
granted legal custody which allows them each to make decisions regarding their child’s health and to receive 
information regarding the same. Always ask for a copy of the divorce decree or custody agreement when treating 
children of divorced or divorcing parents and retain this with the patient’s record.

Although either parent may legally be allowed to give consent to treatment, if a minor patient is going to be seen for a 
period of time—and particularly if medication is going to be given—it is helpful to meet with both parents to get 
consensus as to the care plan. This will help to ensure that the treatment plan is followed regardless of with whom the 
patient is staying. In the event that someone other than a parent—such as a grandparent or stepparent—is going to be 
bringing a minor to appointments, it’s a good idea to have a discussion with both parents acknowledging and agreeing 
to this arrangement. It may be beneficial to have this agreement committed to writing, carefully documenting the limits 
of that individual’s authority, in case there is a dispute later.

(Issues from page 5)
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Risk Management Advice: An attorney 
should be consulted if the psychiatrist has 
questions about the legal documents 
obtained from parents or legal guardians. 
Although only one parent may be needed 
to consent to treatment, it is 
recommended that absent an emergency, 
you avoid treating patients whose parents 
are not in agreement regarding the need 
for treatment. 

Guardians
In some cases a guardian ad litem or legal 
guardian may be appointed to represent 
the interests of the child. Sometimes a 
state agency has custody of the child and is the legal guardian. The responsibilities and limits of the guardian will be 
stated in a court order. The court order should be examined carefully to determine any limits on the ability of the legal 
guardian to consent to treatment for the child. For example, in some jurisdictions a legal guardian may not consent to 
hospitalization.

Release of Information
The release of medical records and/or the disclosure of confidential information are often areas of significant conflict for 
families involved in child custody and divorce actions. Sometimes one party wants to use information in the medical 
record that may be viewed as unfavorable to the other party as a “weapon” in the legal action. Generally, both parents 
have a right to their child’s treatment information, unless parental rights have been terminated. However, it is not 
uncommon for psychiatrists to be caught between parents in a custody or divorce battle with conflicting demands 
about releasing or not releasing medical records. 

Risk Management Advice: If there is conflict over who may consent to the release of information, and to whom the 
information may be released, it is prudent to let the court rule on the disposition of the records. If that is not possible, 
the psychiatrist should consult an attorney about the relevant state law. 

The psychiatrist may receive a subpoena to release records/information and/or testify in court or at a deposition in 
relation to child custody issues. Do not automatically release information in response to a subpoena. Generally speaking, 
either the person with the proper legal authority must give consent for the release of information, or the party who 
issued the subpoena must obtain a court order. 

Risk Management Advice: Contact your risk manager or personal counsel to review the legal documents.

These common conflicts over the release of medical records illustrate why it is important to maintain separate files for 
each person who attends family sessions or is seen separately in relation to the treatment of the child or adolescent. 
There may be sensitive information in a joint record about an individual family member that the individual does not want 
released if the child’s record is released. 

Allegations of Abuse
Abuse allegations, especially involving child sexual abuse, have become frequent complications in child custody 
disputes. There is significant controversy about the frequency of false or uncorroborated allegations. Therapists have 
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been accused of influencing the abuse victim’s allegations by asking leading questions during interviews, and of failing 
to attempt to find corroborating evidence—especially when a child makes extreme claims of abuse. Allegations by 
children are sometimes later recanted or denied and a lawsuit against the therapist results. 

Risk Management Advice: Suspected child abuse must be reported, in good faith, according to state law. Evaluating 
complicated cases involving abuse allegations may require referral or consulting with a qualified specialist. Do not focus 
on the child’s allegations of sexual abuse to the exclusion of performing a comprehensive psychiatric assessment and 
evaluation of all the child’s problems and needs.

Resources
American Academy of Child and Adolescent Psychiatrists, Practice parameters for child custody evaluation. www.aacap.org

Helping Parents, Youth, and Teachers Understand Medications for Behavioral and Emotional Problems: A Resource Book of Medication Information Handouts. 
Edited by Mina K. Dulcan, MD, 2007, American Psychiatric Press, Inc. Arlington, VA.

American Academy of Psychiatry & the Law, Ethical Guidelines for the Practice of Forensic Psychiatry. www.aapl.org

Top 50 Professional Liability Points for 
Child and Adolescent Psychiatrists
Professional Liability in General 

1. The greatest professional liability exposures related to minor patients are the same as for adult patients—psycho-
pharmacology and treating patients with suicidal behaviors. 

2. More licensing board complaints are filed involving minor patients than adult patients. 
3. Licensing board complaints filed against child and adolescent psychiatrists often involve divorced / divorcing 

parents and/or psychopharmacology complaints. Licensing board complaints are also common following a psychia-
trist’s report of child abuse. 

4. The vast majority of licensing board investigations involving minor patients are dismissed. 
5. Most prescribing for minors is off-label, which can lead to heightened scrutiny of prescribing decisions. 
6. State statutes of limitations (time period after which lawsuits may be barred) are much longer for minor patients. 

Some states allow patients treated as minors to bring suit once they reach 18, regardless of the age during 
treatment. 

7. Minors are a particularly vulnerable patient population—most minors depend on their parents for adherence to the 
treatment plan, and it is difficult to hold a minor responsible when an unanticipated outcome occurs. 

8. Minor patients (as well as their parents typically) will engender a great deal of sympathy from juries. Juries may have 
protective feelings and believe that kids should not have to deal with issues leading to the litigation, such as SJS or 
molestation in a facility. 

9. A greater number of claims involving minor patients than claims involving adult patients may result in payment to the 
patient. 

10. Payment amounts to patients for claims involving minors are lower than those for adult patients. Reasons for lower 
damages in cases involving minor patients include speculative economic losses (such as future lost wages), and 
minors typically do not have dependents. 

11. As with lawsuits involving adult patients, plaintiff attorneys like to keep allegations broad initially, so “incorrect 
treatment” is the most frequent allegation made in both minor and adult patient claims. 

12. Because of harm to minor patients in facilities from other patients and from staff, psychiatrists who serve as facility 
medical directors have increased liability exposure. 

(Liability Points from page 8)
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Consent to Treatment 
13. It may take time to establish an accurate diagnosis of a child or adolescent. This should be addressed with the 

patient and the family because the certainty of the diagnosis will impact the treatment recommended and subse-
quent changes in the treatment, including medications. 

14. Generally, a parent or legal guardian must consent to the treatment of a minor. Consent given by one who does not 
have the legal authority to give consent is no consent. 

15. If a minor patient’s parents are divorced, take reasonable steps to determine which parent(s) have the legal authority 
to consent to treatment. These legal rights should be spelled out in a custody order or similar document. 

16. Document your requests to obtain custody orders. 
17. In the event both parents share equal medical decision-making, or if it is not addressed, and the parents disagree, 

the attorneys or the court should resolve the issue of which parent has the final say in medical decisions. 
18. In some states, minors of a certain age may have been granted the right to consent to mental health treatment. 

However, even in those states, the minor is usually not allowed to give consent for psychotropic medications. 
19. Minors who have been deemed by the court to be “emancipated” can consent to mental health treatment. 
20. In an emergency, treatment may be provided without consent. However, you should be careful if it is questionable 

that a true emergency exists, such as when the presenting party does not have the legal authority to consent but 
has other motives for obtaining medical intervention and the related medical records. 

21. Ensure that a minor of appropriate age is provided with understandable information to obtain the minor’s assent. 

Psychopharmacology 
22. Educating the family and the age-appropriate minor patient about the medications is crucial and is part of the 

informed consent process. 
23. If prescribing off-label, explain what that means and why you are recommending it. 
24. Ensure appropriate monitoring related to the medications you prescribe. 
25. Stay current with safety issues related to the medications you prescribe, via MedWatch, clinical studies, authorita-

tive clinical guidelines (such as those from AACAP), etc. 

Documentation 
26. The primary purpose of the clinical record is for continuity of care. Document so that another provider (subsequent 

treater or expert witness reviewing your care) can understand your treatment and the basis for it. Document not only 
what you did and why, but also what you considered but rejected and why. 

27. When documenting in the minor’s record, bear in mind that regardless of any agreement made by the parents to not 
access the written record, parents can almost always obtain a copy of a minor child’s treatment record. 

28. Return all phone calls. Patient and parents may need to provide important information related to patient safety or 
the safety of others. 

29. Document all phone calls, even after hours, noting what the caller said and what your response was. 
30. It is not a breach of confidentiality to listen (without confirming the person is a patient) to what third parties want to 

tell you. You may learn important information relevant to your treatment plan. 
31. Document your ongoing assessment of violence. 
32. Records of minor patients should be maintained well past the age of majority, as the time within which to sue in 

many states starts once the minor turns 18. 
33. Maintain a separate record for each person attending a family session or for each person seen separately in relation 

to the minor’s treatment. This will assist in preserving confidentiality and will facilitate processing requests for release 
of that information. 

 (Continued on page 11)
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Release of Information 
34. Patient safety and safety of others is an exception to confidentiality. 
35. Understand the requirements for reporting child abuse in your state(s). 
36. To the extent possible, adolescents should be accorded the same confidentiality rights as adults. 
37. Confidentiality of the minor’s treatment information should be discussed and agreed upon prior to initiation of 

treatment, or when the patient has reached an appropriate age in on-going treatment. 
38. Parents generally have the right to exercise a minor patient’s right to access and authorize disclosure of medical 

records. However, the parents’ right to access the minor patient’s medical record does not mean that the parents 
must be told everything that the minor patient tells the psychiatrist. 

39. Generally, both divorced parents have the right to access their child’s treatment record, unless parental rights have 
been terminated. 

40. If a guardian ad litem has been appointed by the court for a minor patient and requests a copy of the record, you 
should request and review a copy of the court order granting the guardian that right. 

Termination 
41. To avoid allegations of abandonment, the termination process should be utilized—notice, education on treatment 

recommendations, referral resources, and follow-up letter. 
42. Confirmation letter should be sent when patient has transferred care to another provider or no longer wishes to 

continue treatment with you. 
43. Clarify the continuation versus termination of treatment for patients attending college out of the area. 

Dual Roles 
44. Avoid assuming the dual role of forensic psychiatrist in custody disputes involving your patient. Once such addi-

tional role has been assumed, there will almost certainly be conflicting demands that ultimately impact negatively 
upon the treatment relationship. 

Technology 
45. Understand that technology does not change your ethical and legal obligations. 
46. When utilizing social media, remember that patient confidentiality must be protected, and that there is more to 

de-identification than simply not using the patient’s name. 

3
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47. Assume that everything you post online will be found by patients, plaintiff attorneys, and your licensing board. 
48. Ensure that you have an accurate understanding of exactly what your minor patients are doing online (including 

gaming, gambling, pornography, etc.) and to what extent. 
49. When treating patients remotely, services are deemed to be rendered where the patient is physically located, so the 

licensing board in the state where the patient is should be contacted to determine if a license is required. 
50. When treating patient remotely, licensing boards have made it clear that the standard of care is the same as if the 

patient is seen in-person. 

Lessons Learned: Providing Psychiatric 
Services to School Systems
Often situations can arise in the educational practice setting that may not be as clear-cut as those faced by psychiatrists 
in private practice. This is due, in part, to the organizational structures and the cooperation required between the 
psychiatrist and school personnel. The Risk Management Consultation Service helpline at Professional Risk Management 
Services, Inc. receives calls about some of the unanticipated issues faced by psychiatrists in the educational setting. 
Below are a few examples of these types of calls and the lessons that can be learned from the issues in order to avoid 
potential professional liability risks and other problems.

Scenario 1: Dr. A., a consultant with the local school board, received a call from the school superintendent notifying 
him that he must do a psychiatric evaluation of a faculty member. The superintendent wants to dismiss this faculty 
member, who is on leave due to a psychiatric disability. Dr. A. explained why he would not do the evaluation—his 
specialty is child and adolescent psychiatry, he is not a disability expert, he would not be an independent, unbiased 
evaluator because of his relationship with the school system, and he was hired by the system to do psychiatric 
evaluations of students, not faculty. The superintendent insisted that Dr. A. perform the evaluation and advised that this 
activity was provided for in the contract with Dr. A. Dr. A. then reviewed his contract and found the clause stating that at 
the discretion of the superintendent, he would evaluate teachers. When the contract was signed, Dr. A. understood the 
clause to require evaluations of teachers only in emergencies. After repeatedly discussing his concerns with the 
superintendent, it was finally agreed that Dr. A would evaluate the teacher just to answer three specific questions for the 
superintendent. The psychiatrist evaluated the teacher and provided a report responding only to those specific questions, 
and explicitly stated in the report that the report was limited in that the answers were current answers, he could not 
predict the future, and that any decisions based on the report would be solely the decisions of the superintendent. 

Lesson #1: Before Signing a Contract, Understand Exactly What Services You Are Agreeing to Provide
The written agreement establishes exactly what services the psychiatrist is expected to provide. The psychiatrist needs 
to be very clear about what s/he is agreeing to do. As stated in the American Academy of Child and Adolescent 
Psychiatry’s Practice Parameter for Psychiatric Consultation to Schools:

“…a written plan should be developed detailing the terms of the professional relationship including role, reimbursement, 
availability, and logistical arrangements. The scope of the consultant’s duties should be clearly specified, so that school 
personnel are clear about when, for what purpose, and under what circumstances they can contact the psychiatrist. 
There should be clear expectations for the time frame of the consultation. If the consultation is for assessment only, it 
should be clear who will be responsible for arranging and providing treatment, if recommended by the consultant.” 

In terms of accepting referrals from the school system to independently treat students, the APA’s Opinions of the Ethics 
Committee on The Principles of Medical Ethics With Annotations Especially Applicable to Psychiatry, 2014 states “[i]t is 

 (Continued on page 13)
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ethical to provide consultation or treatment. Care should be taken to assure that in doing so no exploitation of the 
patient or of the school district occurs…” [Opinion C.4.g.]. “The school can choose whom it wants for a referral, 
although the psychiatrist should not solicit such referral. Regarding an adversarial situation, the psychiatrist should not 
accept the referral if there is a conflict of interest that impairs neutrality and objectivity” [Opinion C.2.b.]. 

Scenario 2: In the process of performing a student evaluation, the psychiatrist is very thorough in obtaining as much 
information about the student as possible, including academic reports, school psychologist reports, and teachers’ 
reports of mental health impressions. The psychiatrist has kept these reports so the information she relies upon in 
making her recommendations will always be available in the event there are questions about the basis of her evaluation 
and report. Now she has been told that a student’s parents have requested from the school a copy of the teacher’s 
report; the school advised that the consulting psychiatrist had it. The parents are now requesting a copy of the report 
directly from the psychiatrist, but the school and the teacher do not want the report released to the parents. 

Lesson #2: Determine at the Outset How Records Will Be Retained and the Specifics of Record 
Confidentiality.
Psychiatrists need to determine what information will be retained by the school and by the psychiatrist. Most 
consultations involve not only a record of the psychiatrist’s evaluation, but also other records provided by the school 
system. Federal, state, and local laws may address educational record retention as well as the confidentiality of school 
records. Psychiatrists should inform the student and parents how the information will be used and retained, as well as 
what information, if any, will be confidential. In the above scenario, the psychiatrist had previously been told by the 
superintendent that it was her decision on whether to retain the background information herself or return it to the 
school. [Note: The fact that this psychiatrist had her choice on record retention may be unusual; it is more likely that the 
school system has a strict process for retention of information.] After weighing the consequences of retaining the 
background information and dealing with requests for the background information from parents, the psychiatrist 
decided to return the background information to the school. She decided to use in her evaluation report direct quotes 
from the reports she reviewed. In terms of the teacher reports, she solved the dilemma of parental access versus 
teacher confidentiality by not having teachers fill out the reports, but instead will meet with them face-to-face and 
document her discussions.

Scenario 3: Prior to performing an evaluation for the school system, Dr. B. advises the parents and the student that 
she is working on behalf of the school system, and is not treating, but is evaluating the student for the purpose of 
preparing a report for the school. Before the evaluation, parents and the student are asked to sign two forms—a 
consent to evaluation form and a consent for disclosure of information to the school system requesting the evaluation*. 
The parents are informed that they will also receive a copy of the report. If the parents refuse to sign either of the 
consents, the evaluation will not take place. After a report is prepared and received by the parents and the school, 
Dr. B. is called by the parents, requesting additional information about her recommendations. Dr. B.’s report includes 
a recommendation that the use of medication and psychotherapy should be discussed with the student’s treating 
physician. The parents are now asking Dr. B. about what specific medications she would recommend. Dr. B. advises 
the parents to discuss medication specifics with the physician who will be prescribing, and encourages the parents to 
provide the treating physician with a copy of the evaluation report.  

Lesson #3: All Parties to the Evaluation Should Be Clear as to the Consultant’s Role
Clarifying the role of the consultant is crucial in managing the expectations of all parties. Parents and students need to 
understand and agree that the evaluator’s report will go to the school system. And, it needs to be made clear to parents 
and students that the consultant is just that—a consultant, not a treating psychiatrist. The consultant’s evaluation can 
be provided to treating physicians, but the treating physician is free to accept or ignore the consultant’s recommendations. 

(Lessons Learned from page 12)
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Parents who have questions about specific medications should be referred to the treating physician for a discussion of 
the appropriateness of specific medications for their child. Psychiatrists who choose to discuss specific medications 
should ensure that the consulting role has been clarified and the parents are clear that discussion of specific 
medications does not constitute treatment. According to the American Academy of Child and Adolescent Psychiatry’s 
Practice Parameter for Psychiatric Consultation to Schools, “It should be made clear that decisions regarding 
therapeutic interventions should be made by the parents, child, and treating clinician.” Of course, if requested by the 
parents, the consulting psychiatrist could discuss medications with the treating physician, sharing his/her opinion and 
giving the treating physician the benefit of his/her expertise. 

*HIPAA Note: For those psychiatrists covered by (required to comply with) HIPAA’s Privacy Rule, this scenario presents 
the exception to the general rule that providers cannot condition services on the individual signing an authorization for 
the release of information. For Independent Medical Examinations, where a third party has requested the provider to 
evaluate an individual solely to provide information about the individual back to the third party, the Privacy Rule clearly 
allows the provider to require the authorization for release of information to the third party be signed prior to rendering 
services/performing the evaluation. 

Scenario 4: Dr. C. has started part-time consulting at a special education school. She will not be prescribing 
medication. Her consults will involve observing the child in the classroom, interviewing the child, meeting with the child 
and parents, and consulting with the child’s private psychiatrist. When she mentioned getting parental consent for these 
activities, she was told that the prior psychiatrist did not feel that was necessary because counseling by the 
psychologist or social worker is included in the students’ Individual Education Plan. Dr. C. believes an interview by a 
psychiatrist is different, and thinks parents should know ahead of time about his services, specifically classroom 
observation, student interview, and consultation with the treating psychiatrist.

Lesson #4: Notify Students’ Parents and Obtain Prior Parental Consent as Necessary
The need for parental notification may depend on parents’ expectations and the level of interaction with the student. 
In this scenario, it may not be necessary to obtain parental consent for the psychiatrist to observe in the classroom; 
in fact, such observation may be considered part of school operations. However, parental consent should be obtained 
prior to the consulting psychiatrist interviewing the child and performing other interventions. Parents have a reasonable 
expectation that they will be informed prior to such interventions involving their child, and they may have the right to 
object. Communication and involvement with the parents is encouraged. In terms of consulting with the treating 
psychiatrist, parental consent / authorization would be required for the treating psychiatrist to discuss the student’s 
confidential treatment information with the consulting psychiatrist. 

 (Continued on page 15)
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Myths & Misconceptions: Consent to Release of Records of Adult Children

Q: Once my minor patient turned 18, I advised the 
patient’s parents that I would need the patient’s 
consent to share treatment information. The parents 
were outraged and brought up the point that they were 
continuing to pay for the patient’s care, thereby entitling 
them to information about the patient’s treatment.  
Are they right?

A: No. The ability to consent to the release of treatment 
information generally follows the ability to consent 

to that treatment, regardless of who is paying for 
treatment. Once an adolescent patient turns 18, the 
patient is responsible for consenting to their own 
treatment, as well as to the release of any treatment 
information—even for treatment received as a minor. 
There could also be situations where patients under the 
age of 18 are legally allowed to consent to treatment; 
in those situations, even when the parents pay for 
treatment, the minor patient is responsible for granting 
permission for the release of their treatment information. 
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Scenario 5: A psychiatrist has been asked by the school district to evaluate students for dangerousness, specifically 
homicidal ideation. In these cases, the students have been suspended from school pending the psychiatric evaluation. 
The psychiatrist performs the evaluation, utilizing a variety of resources, and his report indicates that at the time of 
evaluation, the student does or does not harbor homicidal ideation. The school administrator has requested that the 
psychiatrist state specifically whether the student should or should not be allowed back in school, but the psychiatrist 
believes that determination should be made by the school system. 

Lesson #5: Regardless of What the School System Wants, Avoid Making Decisions That Should be Made 
by the School System
The psychiatrist in the scenario is proceeding correctly—the evaluation is limited to the assessment of dangerousness 
at the time of evaluation. Psychiatrists should take care not to predict or guarantee the future actions of a student 
because such prediction is unreliable and psychiatrists may be held responsible for the consequences of such 
predictions. It is the school’s responsibility to decide whether the student should be allowed back in the school based 
on a variety of factors, including the results of the psychiatrist’s evaluation. Psychiatrists can certainly provide 
recommendations about minimizing the potential danger in the event the school decides to readmit the student. 
Examples of such recommendations could include a clear behavioral plan, constant observation by an aide, team 
meetings to monitor progress, etc. 

Scenario 6: Dr. R., an employee of the school district, has been asked by the superintendent to contact the therapist 
and psychiatrist of a student who is not attending school. The student’s parents indicate that the student’s therapist 
advised against the student going to school. Dr. R. believes that the school district is looking for confidential information 
about the student. Dr. R. has never evaluated this student and advises the superintendent that he believes trying to 
obtain the confidential information without an authorization from the parents is not appropriate. The superintendent 
disagrees and insists that Dr. R. contact the student’s treating providers.

Lesson #6: Sometimes You May Just Have to Do What the School System Wants You to Do
As indicated in this scenario, as well as scenarios 1 and 7, psychiatrists may find themselves being asked to do some 
things that they had not anticipated doing. [If the request is clearly inappropriate, the psychiatrist should refuse the 
request, as discussed under scenario 8.] In such cases, the psychiatrist may be able to help the situation without doing 
something s/he thinks is inappropriate. For example, under this scenario, Dr. R. can call the providers as requested, 
acknowledge that they cannot breach confidentiality, reassure them that he is not seeking the inappropriate disclosure 
of information, and remind them that they can listen to the school district’s concerns without breaching confidentiality. 
This may be a stimulus for the parties to find a way to work together for the benefit of the student. 

Scenario 7: Dr. M. has been informed by the school district’s attorney that her testimony will be required in a hearing 
about education placement. The student is not attending school; the parents continue to provide notes that the student 
is under doctor’s order to not go to school due to a medical diagnosis. Dr. M. has never evaluated the student who is 
the subject of the hearing because the parents have refused the evaluation. Dr. M. has already advised the school 
district’s attorney that she really can’t give any opinions since she hasn’t evaluated the student. 

Lesson #7: You Are Limited in What You Can Say About a Student Depending on the Information That is 
Available
School districts sometimes try to pressure the consulting psychiatrist to do more than is professionally appropriate, 
such as providing opinion testimony when the psychiatrist has never evaluated the student, either in person or via 
review of reports and/or evaluations of others, etc. Without the proper information, the psychiatrist cannot give an 
opinion and may be limited to providing only educational information about psychiatric diagnoses in very general terms. 

 (Continued on page 16)
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If you rely on reports prepared by others, be explicit that your comments are based on those reports rather than on your 
own evaluation of the student. The psychiatrist was correct to discuss the limitations of his testimony ahead of time with 
the attorney.

Scenario 8: Dr. D. performs evaluations for school systems. There is a student whose parents have provided notes 
from physicians stating that he is too ill to attend; the school does not want to provide home schooling and believes his 
illness is exaggerated. The student’s father refuses to let his son’s physicians speak with Dr. D., but the treating physician 
does provide the school with reports. The superintendent has asked Dr. D. to call the student’s physician again. Dr. D. 
has previously tried speaking with the treating doctor but was never called back. After the last call, the patient’s father 
called Dr. D. and threatened him with legal action if he ever called one of his son’s physicians again. Dr. D. thinks it is 
best not to call again, but the superintendent is insisting.

Lesson #8: Sometimes You May Have to Stand Firm and Refuse to Do What the School System Wants 
You to Do
This is but one example of when a superintendent’s request may be unreasonable and inappropriate, and Dr. D. is taking a 
reasonable stance. In this case, the school already had the treating physician’s reports, there is no authorization allowing 
the treating physician to speak with Dr. D., and to continue to try to have contact would only aggravate the situation 
with the father. The superintendent may need to review what other alternatives she/he has to address this situation.

For more information on consulting with schools:
American Academy of Child and Adolescent Psychiatry, Practice Parameter for Psychiatric Consultation to Schools, www.aacap.org

American Psychiatric Association:

Psychiatric Consultation in School—A Report of the American Psychiatric Association, APPI, 1993

Opinions of the Ethics Committee on The Principles of Medical Ethics With Annotations Especially Applicable to Psychiatry, 2014 (Opinions C.2.b. and 
C.4.g.), www.psych.org

Center for Mental Health in Schools at the University of California at Los Angeles, http://smhp.psych.ucla.edu

Independent Evaluations in Child 
Custody Disputes
Although performing independent evaluations is typically a low-risk area for the child and adolescent psychiatrist, the 
Psychiatrists’ Program does occasionally manage claims resulting from such work. Cases that the Program manages 
typically involve common missteps. Therefore, clinicians contemplating entering this area of practice may want to 
consider the following:

1. Treating clinicians are often asked to assume, or are pressured into assuming, the additional role of performing inde-
pendent evaluations for child custody disputes. If both treatment and evaluation roles are assumed, the clinician will 
almost certainly be faced with conflicting demands that ultimately impact negatively upon the treatment relationship.

2. Once a clinician determines that there are no conflicts, and agrees to perform a custody evaluation, it is important 
for the retaining party to clearly define the clinician’s role as evaluator and the type of evaluation being requested. Do 
not accept an assignment where the retaining party attempts to influence the integrity of the evaluation. For exam-
ple, if the evaluator will be acting on behalf of one party to a custody dispute, she should not profess, at the retain-
ing party’s urging, to be impartial or to be in a position to give an unbiased opinion about the overall custody 
determination or evaluation.

(Lessons Learned from page 15)
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3. It may be a violation of a state’s licensing laws to perform an examination in a state where one is not licensed to 
practice. If approached to do such an evaluation, confirm with that state’s physicians’ licensing body that there are 
not statutory or regulatory proscriptions. 

4. The retaining party should supply the information and materials needed to conduct a careful and reasoned assess-
ment. At a minimum, this may consist of prior medical/mental health treatment records (including any hospital 
admissions), school reports, and psychological raw data, as well as pertinent legal documents. If the retaining party 
withholds relevant information, consider refusing the assignment. Limited access to information has the potential to 
adversely affect the quality of the evaluation.

5. Before performing an evaluation and rendering an opinion, ascertain who has the legal authority to consent to the 
evaluation of the child. The legally authorized party should give written consent for the specific purpose of the 
evaluation. The legally authorized party should also sign an authorization form prior to the examination that includes 
permission to disseminate the report to the appropriate parties and to permit the clinician’s testimony at deposition 
and/or trial, if required. Note that HIPAA’s Privacy Rule allows providers performing independent evaluations to 
condition services (i.e., the evaluation) upon receipt of an authorization for the release of protected health 
information.

6. Clarify who will own or have access to any reports, notes, or records of the evaluation once the assignment is complete. 
Discuss this with the evaluee (or the legally authorized representative) and document that conversation. If you are a 
Covered Entity under HIPAA, federal regulators expect you to release revaluation reports upon request of the evaluee.1

7. Clarify the nature of the relationship with the evaluee (or the legally authorized representative), provide information 
about the purpose and limits of the evaluation, and document that discussion. The evaluator must make it clear that 
she is not an evaluee’s “treatment provider” but has been retained solely to evaluate and give an opinion.

8. If the evaluation is court ordered and the evaluee (or legally authorized representative) refuses to participate or 
cooperate adequately, the report should be prepared advising of the failure to participate. It may not be possible to 
provide a complete opinion in this instance. In such cases, it may be appropriate to report that limited conclusions 
or no conclusions were reached due to the failure to cooperate. 

9. The written report is a pivotal piece of information in an independent evaluation. When preparing a report include at 
least the following:  

Who requested the examination/evaluation
Reasons for the consultation
Issues that the evaluator was asked to address or questions the evaluator was asked to answer
List all material that has been reviewed as part of the evaluation and opinion, including the evaluees’ records, 
school reports, legal documents, etc. 
Document all elements of the evaluation(s) that are relevant to the issues
Document who was evaluated, interviewed, contacted, telephoned, etc., for the report; include dates when 
seen/interviewed and the time spent in the session
Identify the clinicians/treating facility responsible for follow-up and treatment (if any)
Prepare a clear, succinct conclusion

10. The data in the report should be comprehensive enough to support the conclusions and recommendations.
11. Remember that testimony in a deposition or in court may take place months after an evaluation. Thus, the final 

report should be comprehensive enough that relevant information can be conveyed even months after the evalua-
tion is completed.

12. If a deposition is requested, be well-prepared for it. The attorneys will question the report and its conclusions, 
sometimes quite vigorously. If an evaluator is a frequent expert witness in similar cases, the attorneys involved will 

(Child Custody from page 16)

 (Continued on page 18)



Rx for Risk: The Psychiatry Edition — Volume 22 Issue 3 18

often have transcripts from testimony in prior cases, and prior testimony can be used to attack the evaluator’s 
credibility. Consider similar cases and whether testimony in the current case is consistent with testimony in prior 
cases. If not, be very clear on the distinctions.

13. Expert testimony may be subject to peer review. Accordingly, know and follow the applicable standards governing 
forensic practice, such as documenting examinations, identifying personal opinions as such, identifying material 
relied on in reaching conclusions pursuant to the evaluation, etc. Some states have statutory requirements about 
the necessary qualifications for professionals who give forensic testimony. 

14. A clinician provider agreeing to perform an independent evaluation should have the appropriate knowledge, training, 
and skills before conducting a forensic evaluation. Several professional organizations have published guidelines 
about conducting child custody evaluations. 

Endnote:
1 The Office for Civil Rights, responsible for enforcing HIPAA’s Privacy and Security Rules, has provided the following case example: 

“At the direction of an insurance company that had requested an independent medical exam of an individual, a private medical practice denied the 
individual a copy of the medical records. OCR determined that the private practice denied the individual access to records to which she was entitled 
by the Privacy Rule. Among other corrective actions to resolve the specific issues in the case, OCR required that the private practice revise its policies 
and procedures regarding access requests to reflect the individual’s right of access regardless of payment source.” www.hhs.gov/ocr/privacy/hipaa/
enforcement/examples/allcases.html

(Child Custody from page 17)
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