Rx for Risk

Addressing risk management issues and concerns in the field of psychiatry

S

P

E

C

I

A

L

F

E

A

T

U

R

E

ADVANCED COPY

A risk management look into

Integrated Care
MUSINGS ON
PROFESSIONAL
LIABILITY
IMPLICATIONS
OF ACOS
THE ‘CURBSIDE’
CONSULT AND
WHAT IT MEANS
FOR YOU
DOES
SPLIT TREATMENT
CHANGE THE RISK
IN PSYCHIATRY?

SUPERVISION
OF MEDICAL &
NON-MEDICAL
MENTAL
HEALTHCARE
PROVIDERS
SUPERVISION
OF NURSE
PRACTITIONERS

THE RISK MANAGER IS IN!
CHARLES D. CASH, JD, LLM
ANSWERS RISK
MANAGEMENT QUESTIONS
AT THE 2014 RIMHC

MANAGING HANDOFF RISK IN PSYCHIATRY

Professional Risk Management Services (“PRMS”) provides the information contained in this article for general use and information. Information provided is intended to improve
clarity on issues regarding psychiatry services and insurance coverage, and related issues regarding those services. This information is intended, but not promised or guaranteed,
to be current, complete, or up-to-date. PRMS is neither a law firm nor a provider of professional medical services, and the materials in this article do not constitute legal, medical,
or regulatory advice. You should not act or rely on any legal or medical information in this article without first seeking the advice of an attorney, physician, or other appropriate
professional. PRMS, The Psychiatrists’ Program and the PRMS Owl are registered Trademarks of Transatlantic Holdings, Inc., a parent company of Fair American Insurance and
Reinsurance Company (FAIRCO).

MUSINGS ON PROFESSIONAL LIABILITY
IMPLICATIONS OF ACOS
While we are still currently in the early stages of implementing “Obamacare,” we do know that the future of medicine
will involve integrated healthcare delivery models. This article will provide an overview of the various types of delivery
models, as well as thoughts on their potential impact on professional liability exposure. Please note that this article is
intended to provide broad, general insight into this new, complex topic to psychiatrists thinking of joining or becoming
associated with an integrated healthcare delivery model. Issues related to forming an Affordable Care Organization
(ACO) or other integrative care model, and the significant associated risks to the entity (such as the Stark law, antikickback statute, and antitrust issues) are beyond the scope of this article.

WHAT IS INTEGRATED HEALTHCARE?
As can be seen from the attached glossary, there is an entire lexicon associated with integrated care but essentially,
integrated healthcare refers to care coordinated across providers and settings with quality of care measures. Payers,
both private and governmental, are encouraging these models, believing that with increased collaboration and
communication, there will be better care delivered and less duplication of services, resulting in reduced healthcare costs.
In some models, such as ACOs, providers may share in the financial savings associated with improved patient health and
lower cost of care. However, as discussed below in the section on the impact on medical malpractice litigation, there can
be significant liability exposure related to this incentivized cost containment.

WHAT ARE THE PROFESSIONAL LIABILITY RISKS FOR PSYCHIATRISTS?
The professional liability risk will vary depending on the model of care.
In Some Collaborative Care Models, the Actual Liability Risks May Not Change
Psychiatrists can be held liable for the acts of other professionals. In a medical malpractice action, the plaintiff’s
attorney has a professional obligation to pursue every possible defendant. This means that a psychiatrist who has been
involved, however remotely, in the plaintiff’s treatment can almost always expect to be named as a defendant.
Treatment arrangements where liability for the acts of others has typically been a risk include:
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In a split treatment relationship (where the psychiatrist provides psychopharmacology and a therapist provides
therapy), the liability risks have been the same since this model was introduced in the managed care era. The
psychiatrist has always been responsible for ensuring the patient receives appropriate care. Ultimately,
however, the court and the jury will decide about the actions and/or omissions of the psychiatrist and nonmedical therapist that will be determinative of liability. They may choose to ignore the distinctions on which the
professionals functioned.
When working with nurse practitioners, whether in a supervisory or collaborative role, the psychiatrist always has
increased liability exposure based on the nurse practitioner’s actions or omissions.



Psychiatrists providing a true consultation (not prescribing, not writing orders) will continue to take on minimal
liability. The closer the consultant’s specialty and training is to that of the person seeking the consultation, the less risk
there is. For example, a child and adolescent psychiatrist providing a consult to another child and adolescent psychiatrist
bears far less risk than a psychiatrist providing a consult to a social worker.
Care may be delivered via telemedicine. The risks vary with the remote treatment model used, and may be dependent
upon the extent to which the psychiatrists’ lost abilities (such as to hear, see, and smell) can be restored. Additionally,
psychiatrists must consider whether they can clear attendant legal and clinical hurdles such as licensure (care is rendered
where the patient is physically located, so the psychiatrist may need to be licensed in the patient’s state) and meeting the
standard of care remotely (the standard of care for remote treatment is the same as if the patient was in the
psychiatrist’s office).
But the overall risk may increase. Having said the actual risks in these models may not change, with increased utilization
of these collaborative care arrangements, psychiatrists’ overall liability can be expected to increase. In other words, the
risk per patient remains as it has historically been, but there may be more patients treated via this care model so the
aggregate risk increases.
In Newer Integrated Care Models, There Could Be New Liability Risks
As discussed above, there are many different types of integrated care models. However, the remainder of the article will
focus specifically on ACOs, since many other types will follow the ACO requirements.
New roles bring new liability risks. With all of the newly insured patients, and the shortage of psychiatrists, psychiatrists
who join an ACO may be asked to take on roles beyond direct patient care that they have not previously undertaken.
Examples include supervising a nurse practitioner or consulting with pediatricians and PCPs.
New duties bring new liability risks. The more the practice of medicine is regulated, the greater the liability exposure.
For example, ACO providers are required to use patient and caregiver assessments as well as use individualized care
plans. Failure to use these new required items could be seen by plaintiffs’ attorneys are failure to meet the standard of
care, and could be seen by the regulators as violations of the law resulting in penalties. As another example, there is
language in the law requiring “patient engagement” particularly in terms of making treatment-related decisions.
Specifically, ACOs are required to share clinical information and evidence-based medicine with patients in an
understandable way, sharing their medical records, and working with patients in shared decision-making.
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EHRs bring new liability risks. Use of electronic health records (EHRs) is a pre-requisite to the mandated sharing of
patient information. Examples of liability risks include, but are not limited to:






Information overload
Alert fatigue
Responsibility for knowing all information
Inappropriate use of templates / lack of individualized content
Metadata, such as time it took the psychiatrist to override an alert or clinical support tool, will be available to
plaintiffs’ attorneys

New requirement of sharing of patient information increases breach risks. Fundamental to integrated care is the
extensive sharing of information through a variety of treatment environments, which will increase psychiatrists’ potential
liability exposure for failure to comply with confidentiality and security of patient information requirements. Sharing of
information is important not only to ensure all information is considered when making treatment decisions, but also to
avoid duplication of expensive diagnostic studies. The more information that is disclosed (particularly electronic patient
information), the greater the likelihood of a breach due to inappropriate access or disclosure as a result of inadequate
data security policies. In addition to liability for breach of confidentiality, covered entities under HIPAA are subject to
significant civil and criminal penalties.

WHAT IS THE IMPACT ON MEDICAL MALPRACTICE LITIGATION?
Cost Containment
If there is a medical malpractice lawsuit brought by a patient treated in an ACO, the plaintiff could allege that a provider’s
negligent failure to provide a service - or refer for a service - caused the patient harm and was done to contain costs,
given the provider’s risk sharing. In fact, such a financial incentive to restrict services could lead to alleged punitive
damages for intentional wrongdoing, which are not covered by traditional medical malpractice insurance policies.
Medical malpractice litigation will likely include reviewing the ACO’s policies on resource utilization and physician
compensation.
Given this very real scenario, the risk management advice is - more than ever in such a treatment setting - for
psychiatrists to document not only what was done and why, but also what was considered and rejected and why. Such
documentation will be crucial to avoid allegations of putting profit ahead of patient safety.
Another aspect of cost containment involves the choice to settle a medical malpractice lawsuit. For example, a
psychiatrist who joins an ACO may not have input into when a case against him is settled. The ACO may decide to settle
early to prevent incurring expensive defense costs and perhaps a substantial judgment. So there may be a shift from
private practice psychiatrists vigorously defending cases to cases being settled early by the ACO to contain costs.
Standard of Care
ACOs are required by Medicare to promote evidence-based medicine and payment is based on achievement of quality
criteria. Some quality criteria could potentially be used to evidence the standard of care in a malpractice case. For
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example, a plaintiff’s attorney could argue that a psychiatrist’s failure to meet the ACO’s quality criteria is failure to meet
the standard of care, which is negligence.

WHAT ABOUT PROFESSIONAL LIABILITY INSURANCE?
When transitioning from a private practice setting to an ACO, psychiatrists need to confirm coverage and limits of
coverage with their employer. Keep in mind that larger health systems are typically self-insured, which can present
additional risk exposure. A self-insured insurance plan is only as secure as the company’s financial stability. If the
employer, such as a hospital system, goes into bankruptcy, there could be adverse insurance implications. Also, selfinsured plans generally are not able to participate in a state’s guarantee fund, which would otherwise provide insurance
coverage in the event of an insurance company’s bankruptcy.

FOR MORE INFORMATION:
Massachusetts Medical Society’s Guide to Accountable Care Organizations: What Physicians Need to Know, September
2013. Available at http://www.massmed.org/acoguide/

Accountable Care Organization (ACO)

Affordable Care Act

Capitated Payment
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Fee-for-Service (FFS) Payment

Health Home

Integrated Care

Medical Home

Medicare Shared Savings Program

Private ACO –

Risk Sharing – “

Shared Savings Model

Shared Risk Model

_________________________
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Affordable Care Act

Capitation

Financing and Reimbursement

Health Homes

What Is Integrated Care?

Joint Principles of the Patient Centered Medical Home

Medicare Shared Savings Program

MMS Guide to Accountable Care Organizations:
What Physicians Need to Know

Shared Savings
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Comment: Some states have specific requirements for supervision. For example, statutes may address the supervision
requirements for someone seeking professional certification or licensure, the responsibilities of a physician who supervises an
advanced practice nurse with prescribing authority, or the details of an imposed supervision for an impaired professional.
Contact the relevant licensing/regulating/professional bodies for information and guidance.

Comment: Know what is expected of you before you sign a contract or agreement to be a supervisor and before signing-off on
a form as a supervisor. Check with the various organizations that may be involved, such as the client's insurance company or
MCO, facilities where you and the supervisee practice, and Medicare/Medicaid, to understand their definition of supervision and
supervisor. Required supervision levels should be viewed as the minimum necessary. Depending upon the situation and your
level of familiarity with the supervisee, additional supervision may be warranted.

Comment: A formal agreement should promote communication by setting parameters, clarifying responsibilities and
expectations, establishing procedures, and limiting ambiguity. Some states require a written agreement for certain supervisory
relationships and even require a review of the agreement by the respective licensing boards. Any agreement should be strictly

RM-116 (Revised 01/2014)
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followed. In a professional malpractice lawsuit, failure to meet the standards that you and the supervisee have agreed to will
increase the risk that you will be found to have breached appropriate supervision standards.

Comment: Should the supervisory relationship ever be questioned, the substance of the relationship will be considered as well
as any formal agreement.

Comment: At a minimum, the patient should know your name, credentials, and role.

Comment: Dual relationships can impair your objectivity and professional judgment and should be avoided.

Comment: You will be held to the standard of care for that practice area.

Comment: The supervisee should have the same insurance limits that you have. The supervisee should notify you
immediately of any investigations or disciplinary actions, loss or limitation to licensure, or insurance coverage changes.

Comment: Do not make assumptions about the supervisee's knowledge; assess his skills carefully. Document internal training
and continuing medical education, as well as other educational efforts provided to the supervisee.

Comment: This is especially critical with regard to emergent situations. If at anytime there are material changes in the patient's
status, including, but not limited to, suicidality and/or homicidality, the supervisee should notify you ASAP.

RM-116 (Revised 01/2014)
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Comment: Ensure that the patient is being provided with appropriate care by you or another competent health care
professional until the supervisee is able to assume the responsibility for care.

Comment: Your documentation should meet the requirements specific to your supervisory role and may include the dates of
each supervisory meeting, the duration of in-person supervisions, and an ongoing record of the total number of hours of
supervision to date.
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THE “CURBSIDE” CONSULT

Consultation with a colleague can be formal or informal.

RM-0199 (Revised 02/2014)
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Professional liability is minimal.

A true consultative relationship involves providing an opinion and nothing more.

and

RM-0199 (Revised 02/2014)
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Low risk for an informal consultation

Consider a formal consultation

Documentation remains the exercise of professional judgment.

RM-0199 (Revised 02/2014)
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Informal consultation as a volunteer with a professional organization

When seeking a curbside consult . . .

When giving a curbside consult . . .

RM-0199 (Revised 02/2014)
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Resources
AANS Bulletin

Journal of Healthcare Risk Management

Journal of the Medical Library Association

Family Medicine
Guidelines for Psychiatrists in Consultative, Supervisory, or Collaborative Relationships with Nonmedical
Therapists
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Managing Handoff Risk in Psychiatry

Handoff between inpatient and outpatient care



o
RM-247 (Revised 02/2014)
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Handoff between multiple physicians








Handoff between treating psychiatrist and covering psychiatrist
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Handoff between covering psychiatrist and treating psychiatrist






Handoff between physician and patient/family
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The New Norm

most

Defining Collaborative Relationships

RM-0103 (Revised 02/2014)
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actions and/or omissions

Liability Analysis Remains the Same

standard of care

Liability Implications

always

RM-0103 (Revised 02/2014)
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do not

Examples of Increasing Risk

Scenario 1.

Comment. If a lawsuit arises in this situation, the psychiatrist may bear most of the liability risk.
Especially since unlicensed therapists may not be held to the same clinical and legal standards and probably do not
carry malpractice insurance, the court may be looking for a way to compensate an injured plaintiff. The psychiatrist may
be found to have some accountability for knowing the qualifications of the therapist, supervising the therapist and/or
informing the patient. In this situation the psychiatrist was unable to evaluate the quality of care being provided to the
patient.

Scenario 2.

Comment. Get the patient’s written consent to disclose confidential information in the shared treatment
relationship

beginning treatment. If the patient will not consent to such communication, the psychiatrist and

psychotherapist must decide whether they can work therapeutically with the patient. Lack of important information
adversely affects quality of care and increases liability risks.

Scenario 3.

RM-0103 (Revised 02/2014)
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Comment. To meet the standard of care, a prescribing psychiatrist must perform an
evaluation in order to have adequate information on which to base clinical recommendations and treatment. Do not let
others set the standard of care for you.

Scenario 4.

Comment. In supervisory relationships, the
supervisor is directly responsible for the patient’s care and must provide the level of supervision required to make sure the
standard of care is met. The psychiatrist should know and follow the requirements set out by the applicable licensing
boards for this type of practice relationship. For example, some state’s laws require that prescribing nurse practitioners
complete pharmacology courses; obtain their own Drug Enforcement Administration number; be re-certified every every
few years; and establish a written practice agreement with the collaborating psychiatrist that includes provisions for
emergency coverage, physician review of patient records every three months, etc. Additionally, the psychiatrist should
require that the therapist has equivalent professional liability limits.

Scenario 5.

Comment. Not only did the psychiatrist and the therapist breach the standard of care, they violated
their respective licensing board regulations and may have violated federal and/or state drug enforcement law about
prescribing medications. Allegations in a malpractice lawsuit made in relation to unlawful and/or criminal acts are usually
excluded from coverage under a professional liability insurance policy.

Scenario 6.

RM-0103 (Revised 02/2014)
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Comment. Regardless of the difficult practice situation, patient care needs must be met. The psychiatrist cannot
minimize liability by terminating with a patient who is in crisis. In fact, allegations of patient abandonment could be made
against the psychiatrist. Termination of the patient-psychiatrist relationship can only be accomplished through a proper
termination process that includes adequate notice, treatment options, and relevant information.

Does Shared Treatment Increase the Malpractice Risk?
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What Are the Liability Risks Associated With Supervision of Nurse Practitioners?



Vicarious Liability/Respondeat Superior



Negligent Supervision.

The bottom line is that adequate supervision is necessary to protect the psychiatrist from liability for the nurse practitioner’s
actions or inactions.

What Can Psychiatrists Do To Manage the Liability Risks?
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Specific Risk Management Strategies
before



RM-0157 (Revised 02/2014)

2

5





















RM-0157 (Revised 02/2014)

3

5



















RM-0157 (Revised 02/2014)

4

5





Call
Email
Visit
Twitter
RM-0157 (Revised 02/2014)

5

5

(800) 245-3333
TheProgram@prms.com
PRMS.com
@PRMS

Call us (800) 245-3333
PRMS.com

Professional Risk Management Services (“PRMS”) provides the information contained in this article for general use and information. Information provided is intended
to improve clarity on issues regarding psychiatry services and insurance coverage, and related issues regarding those services. This information is intended, but not
promised or guaranteed, to be current, complete, or up-to-date. PRMS is neither a law firm nor a provider of professional medical services, and the materials in this
article do not constitute legal, medical, or regulatory advice. You should not act or rely on any legal or medical information in this article without first seeking the
advice of an attorney, physician, or other appropriate professional. PRMS, The Psychiatrists’ Program and the PRMS Owl are registered Trademarks of Transatlantic
Holdings, Inc., a parent company of Fair American Insurance and Reinsurance Company (FAIRCO).

