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ELEMENTS OF A LAWSUIT

1. 1)  Duty of Care
1. The physician owed a duty of care to the patient 

(to meet the standard of care)

2. 2)  Breach of Duty
1. The physician was negligent (the care provided 

fell below the standard of care)

3. 3)  Damages
1. The patient suffered an adverse outcome (injury)

4. 4)  Causation
1. The patient’s damages were a direct result of the 

physician's negligence



DETERMINING THE APPLICABLE 

STANDARD OF CARE

Many items may be admissible, along with expert 
testimony, to determine the issue of standard of care.  
The following items could be relied upon as evidence of 
the appropriate standard of care:

▪ Statutes – federal and state

▪ Regulations – federal and state

▪ Case law – federal and state

▪ Other materials from federal and state regulatory agencies
➢ State medical boards, DEA, FDA, etc.

➢ Rules / Guidelines / Policy Statements

▪ Authoritative clinical guidelines



DETERMINING THE APPLICABLE 

STANDARD OF CARE 

▪  Policies and guidelines from professional organizations

▪  Learned treatises

▪  Journal articles

▪  Research reports

▪  Accreditation standards

▪  Facility’s own policies and procedures

▪  Drug label / manufacturer recommendations

▪  Etc.



ADMINISTRATIVE ACTIONS 

▪  Take them seriously!

▪  No damages required

▪  Increased attention to professional discipline

▪  Call your insurer
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WHAT WE KNOW

WE KNOW STATE LAW MUST BE MET



STATE LICENSURE REQUIREMENTS MATTER!

▪ You are in a regulated profession

➢You can only practice where you meet licensure requirements

➢Risk = unauthorized practice of medicine 

▪ Consequences of being found to be engaged in the 
unauthorized practice of medicine

➢That state may discipline you

➢States where you are licensed may discipline you

➢You have no liability insurance coverage for illegal acts

▪ You need to meet licensure requirements even if you are not 
prescribing



STATE ISSUE - LICENSURE

▪ State law where you are PLUS state law where patient is

➢Patient’s state of residency is irrelevant

▪ States vary

➢Special telemedicine license

➢Exception to licensure in statute

➢Limited number of sessions per year

➢Licensing board may allow sessions for continuity of care

    without license



https://www.cchpca.org/

https://www.cchpca.org/


https://www.cchpca.org/

https://www.cchpca.org/


https://www.cchpca.org/all-telehealth-policies/



https://www.cchpca.org/topic/cross-state-licensing-professional-requirements/



https://www.cchpca.org/topic/cross-state-licensing-professional-requirements/



https://www.cchpca.org/tennessee/?category=professional-requirements&topic=cross-state-licensing-professional-requirements



https://www.cchpca.org/arizona/?category=professional-requirements&topic=cross-state-licensing-professional-requirements



https://www.cchpca.org/arizona/?category=professional-requirements&topic=cross-state-licensing-professional-
requirements



NORTH CAROLINA § 90-18
PRACTICING WITHOUT LICENSE

(c) The following shall not constitute practicing  
medicine or surgery as defined in this Article:

 …

 (18)  The practice of medicine by any nonregistered 
physician residing in another state or foreign country who 
is contacted by one of the physician's regular patients for 
treatment by use of any method of communication while 
the physician's patient is temporarily in this State.



MEETING LICENSURE REQUIREMENTS 
IN PATIENT’S STATE

▪ Option #1 – determine if you can continue treating 
patient in state where you are not licensed
▪ Initial research – exception to licensure?

▪ Contact licensing board to confirm  license is actually 
needed, stressing:
➢NOT currently doing it

➢Existing patient

➢Board certification(s)

➢ If only for a limited time

➢ If not prescribing CS, or any meds



MEETING LICENSURE REQUIREMENTS 
IN PATIENT’S STATE

▪ Option #2 – get licensed in that state

➢ BUT…likely will not be able to prescribe controlled    
Need federal DEA registration in that state, but that 
requires a brick-and-mortar office in patent’s state

▪ Option #3 – wing it and hope no consequences

➢ Understand the known risk 

➢ Additional risk is possible



MEETING STATE LICENSURE REQUIREMENTS 

▪ If you cannot meet licensure requirements:

➢  You do not want to be found engaged in the unauthorized 
practice of medicine

• Insurance issues

• Discipline from all relevant boards

➢  You need to terminate the treatment relationship

• Unless patient can come into your state to be treated 



http://finder.psychiatry.org/



CONSULTS - STATE LICENSURE REQUIREMENTS

▪ Consultations by out-of-state physicians

➢   With other physicians – NOT with patients 

➢   Still need to ensure you are meeting licensure
      requirements

➢   Many states have exception for consults
• But may have conditions

› All seem to require “occasional basis” or “periodic” or “episodic” or 
“does not provide consultation in this state on a regular or frequent 
basis”

› Some specify other physician retains responsibility for treatment





STATE ISSUE – 
PRESCRIBING CONTROLLED SUBSTANCES

▪ States have various restrictions

➢  Not allowing CS to be prescribed via telemedicine

➢  Limits on when CS can be prescribed via telemedicine

› ex:  FL allows for psychiatric diagnosis

› ex:  NH only allows for SUD treatment (except methadone)

➢  Requiring in-person visit prior to prescribing CS via telemedicine

➢  Requiring subsequent in-person visits when prescribing CS via

     telemedicine



https://www.cchpca.org/all-telehealth-policies/



https://www.cchpca.org/alabama/?category=professional-requirements&topic=online-prescribing

https://www.cchpca.org/alabama/?category=professional-requirements&topic=online-prescribing


https://www.deadiversion.usdoj.gov/drugreg/reg_apps/pract-state-lic-require.html

https://www.deadiversion.usdoj.gov/drugreg/reg_apps/pract-state-lic-require.html


TELEMEDICINE STANDARD OF CARE

▪   Is the same standard of care that would apply if
      the patient was physically in the physician’s office
     or facility

▪   Most states have explicitly addressed

➢  By statute 

➢  By licensing board position statement



STANDARD OF CARE TOPICS TYPICALLY 
ADDRESSED IN STATE TELEMEDICINE LAWS

▪  Informed consent

▪  Medical records

▪  Confidentiality and security

▪  Physician-patient relationship

▪  Follow-up care

▪  Verification of patient’s identity 

▪  Etc.



https://health.mit.edu/sites/default/files/SMHC_telehealth_form.pdf



WHAT WE KNOW

WE KNOW STATE LAW IS CHANGING

   Resources:

▪Center for Connected Healthcare Policy 
(cchpca.org)

▪ State medical association
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WHAT WE KNOW

WE KNOW THE DEA HAS TEMPORAILY 
CONTINUED THE PHE TELEMEDICINE 

FLEXIBILITIES
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FEDERAL LAW 

▪  Controlled Substances Act (as amended by RHA)

➢  “Valid prescription means a prescription that is issued for a

       legitimate medical purpose in the usual course of professional  
       practice by –
  
➢    A practitioner who has conducted at least 1 in-person medical
       evaluation of the patient, or a covering practitioner

➢   In-person medical evaluation means a medical evaluation that is

      conducted with the patient in the physical presence of the

      practitioner”



DEA PROPOSED REGULATION
(MARCH 2023)

• Focuses on the in-person visit requirement

• No telemedicine registration - ?

• Introduces possibility of “qualifying telemedicine 
referral”
› Referring treater with DEA registration, after having in-

person visit, can issue referral to prescriber
• That prescriber can prescribe CS without an in-person visit

• To prescribe Schedule II
› Prior in-person visit

› OR qualifying telemedicine referral

41



DEA PROPOSED REGULATION
(MARCH 2023)

• To prescribe non-narcotic Schedule III-V:

› Can do a one-time 30 day prescription without in-person visit

› After that, needs a medical evaluation – 2 options:

• Prescriber participates remotely in audio-visual meeting with the non-
prescribing DEA registered practitioners seeing patient in-person, OR

• Qualifying telemedicine referral 

• Other pieces proposed

› Specifics for additional notations on prescription

› Etc.

• Separate regulation for prescribing buprenorphine

42



DEA REGS

• May 3, 2023 – DEA says final regulation will not be 
done before the end of PHE 

› Temporary extension of PHE waivers for 
prescribing CS coming

• Waiving requirement to have one in-person visit prior 
to prescribing controlled substances, and

• Waiving requirement to have DEA registration in 
patient’s state, if different from prescriber’s state

› Initially extended until at least November 11, 2023
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DEA REGS

• May 9, 2023 – DEA issued a temporary extension of 
PHE waivers for prescribing CS

› Until November 11, 2023

• If patient and prescriber have established treatment 
relationship by November 11, 2023, same waivers 
continue until November 11, 2024

• If treatment relationship is established after November 
11, 2023, these waivers are not available 

44



https://www.dea.gov/press-releases/2023/08/07/dea-hosts-public-listening-sessions-telemedicine-regulations
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WHAT WE DO NOT KNOW

WE DO NOT KNOW ANYTHING ABOUT THE 
DEA’S FINAL RULE ON PRESCRIBING 

CONTROLLED SUBSTANCES VIA 
TELEMEDICINE



FINAL DEA REGULATION

▪ What will NEW PROPOSED REGULATION say?

▪ What will the final regulation say?

➢  Options for in-person visit requirement?

➢  DEA registration needed in patient’s state, if different?

▪ Is the DEA not going to do the telemedicine 
registration??

▪ When will it be issued?





WHAT WE KNOW

WE KNOW IN-PERSON VISITS

MAY BE REQUIRED
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IN-PERSON VISIT REQUIREMENTS

▪  Federal requirement in future?

▪  State requirements

➢  Controlled substances

➢  Unrelated to controlled substances

▪  Payor requirements

▪  Clinical necessity





https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html

https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html


TELEPSYCH RESOURCES

▪ PRMS articles

➢  Regulatory Fact Sheet

➢  Treating Out-of-State College Students

➢  10 Things about Telepsychiatry

▪ PRMS website for updates

➢  www.prms.com/telepsych
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EHRS & DOCUMENTATION

Understand that the fact that the EHR can create 
documentation addressing the coding requirements 
for the highest code does not mean it is appropriate 
to bill the highest code

Medical necessity is the key to accurate coding, even if 
a coding tool suggests a higher lever of service



DOCUMENTATION “SHORT CUTS”

Other ways to automate documentation:

▪   Templates

▪   Pre-populated fields

▪   Default data

▪   Documenting by exception

▪   Etc.



DOCUMENTATION

From the NC Medical Board Position Statement on Medical 
Record Documentation:

“The Board recognizes and encourages the trend 
towards the use of electronic medical records (EMR).  
However, the Board cautions against relying upon 
software that pre-populates particular fields in the EMR 
without updating those fields in order to create a 
medical record that accurately reflects the elements 
delineated in the Position Statement.”



DOCUMENTATION “SHORT CUTS”

Automated documentation:

▪   Automated entry ≠ documented

▪   Unable to distinguish between data entered by
       clinician and system-entered data

▪   Documentation must be specific to the patient and
       to the services provided

▪   Clinicians are responsible for the accuracy of
       documentation



EHRS AND PATIENT SAFETY

Potential Problems

• “Box checking” may eliminate clinically necessary information 
from the narrative

• Copy and paste may perpetuate error

› New information may be difficult to discern – it all looks 
the same

• Too much information may cause data to be missed
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EHRS AND PATIENT SAFETY

Potential Problems

• May be difficult to correct or amend record

› Changes may not be adjacent to the old

• Templates may not actually reflect what occurred 
during treatment

›  A large number of identical notes will suggest  provider 
wasn’t thorough

›  If too detailed, may appear invalid



EHRS AND LIABILITY 

Clinician Liability
• Expert witness

› Relies, to a great degree, on clinical record

• Professional Judgment Rule
› Courts will give great deference to treating provider IF 

there is something to base that deference on
• Contemporaneous documentation

• Templates
› All records look the same

› Defendant provider loses credibility



EHRS AND LIABILITY 

Clinician Liability

• Metadata

› Keeps track of everything user does, and how long it takes 
to do it

› Is discoverable

• Printed record

› EHRs do not look the same on paper

› EHRs may not contain all information in EHR



EHRS AND LIABILITY 

Clinician Liability

• Be very careful when documenting in the EHR

› Take your time and see what actual documentation is 
created

• Review the entry before closing it

• “The chart you are documenting may be the one you 
will be called on to defend on the witness stand.”

Avoid the Dark Side of EHR Documentation, AAPC Coding Edge, Feb. 2011 



TAKE AWAY POINT

Consider taking the following steps related to EHR 
documentation:
• Ensure templates used are appropriate for the specific patient
• Disable the cut and paste function

› If you allow this function, require author identification

• Do not allow pre-populated fields
• Do not allow auto population
• Include space for free-form text
• Periodically print out a record and review

› Any technical glitches?
› Would it pass a billing audit?
› Would a subsequent treater or an expert witness understand what you 

did and why?



EHRS - RESOURCES

• PRMS articles:

› EHR Contracts

› 10 Things about EHR Documentation

• ICNS article on EHR documentation

› EHR Documentation: How to Keep Your Patients Safe, Keep 
Your Hard-Earned Money, and Stay Out of Court

67

https://innovationscns.com/ehr-documentation-how-to-keep-your-patients-safe-keep-your-hard-earned-money-and-stay-out-of-court/
https://innovationscns.com/ehr-documentation-how-to-keep-your-patients-safe-keep-your-hard-earned-money-and-stay-out-of-court/


AI IN PSYCHIATRIC PRACTICE

• Do not RELY on artificial intelligence

• AI should only supplement your decision-making
› NOT replace it

› “Augmented intelligence”

• Be transparent with patients
› May need consent

• Need to make AI’s role clear

• AI can hallucinate!

• Check with your professional liability insurance 
carrier for guidelines
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WHERE TO START?



COMMON PITFALLS

• Boundary violations

• Disclosure of PHI

• Inadvertent creation of treatment 
relationship

• Unlicensed practice of medicine

• Unprofessional conduct

• Vicarious liability



Technology Does Not Change The Rules!



Professional Liability Exposure:

Social Media Use

State and Federal 
Government Actions

Other InvestigationsCivil Litigation

Civil

Criminal

Administrative

State Licensing 
Board

HHS OCR

Other

Medical 
Malpractice

Other Causes 
of Action

Hospital

Health Plan

Professional 
Organization

Other

Copyright © 2023 Professional Risk Management Services (PRMS)



RISK OF MALPRACTICE LAWSUITS



https://www.cnn.com/2018/05/25/health/dancing-doctor-malpractice-suits/index.html



https://www.cbsnews.com/chicago/news/northwestern-medicine-medical-information-twitter-privacy-breach/



https://www.nytimes.com/2007/05/31/world/americas/31iht-31blogger.5950194.html?searchResultPosition=7



RISK OF REGULATORY INVESTIGATION

Your State Attorney General



https://www.law.com/dailyreportonline/2019/08/14/dancing-doctor-to-pay-190k-to-settle-state-claims-of-unfair-business-practices/



RISK OF REGULATORY INVESTIGATION

Your Licensing Board



LICENSING BOARD SANCTIONS 
& DISCIPLINARY FINDINGS

Physicians may be disciplined for online behaviors such as:

• Inappropriate communication with patients 

• Use of the internet for unprofessional behavior

• Misrepresentation of credentials

• Violations of patient confidentiality

• Failure to reveal conflicts of interest 

• Derogatory remarks regarding a patient

• Depiction of intoxication





https://www.ncmedboard.org/resources-information/professional-resources/publications/forum-newsletter/article/clinicians-on-social-
media-no-taking-off-the-white-coat



https://a.storyblok.com/f/150540/c5b3241390/social-media.pdf



PREVIOUS POSITION FROM MSBML (2021)

“…Physicians have an ethical obligation to ensure that medical 
information they provide in a media environment is accurate, 
inclusive of known risks and benefits, commensurate with their 
medical expertise, and based on valid scientific evidence and 
insight gained from professional experience. Further, it is strongly 
recommended that in the use of social media, physicians should 
separate their personal and professional content online. Physicians 
must understand that actions online and content posted can affect 
their reputation, have consequences for their medical careers, and 
undermine public trust in the medical profession.”

https://www.msbml.ms.gov/sites/default/files/Rules_Laws_Policies/9-2021Policies.pdf



https://www.fsmb.org/siteassets/advocacy/policies/social-media-and-electronic-communications.pdf



AMA ETHICS OPINION 2.3.2:
PROFESSIONALISM IN THE USE OF SOCIAL MEDIA

• Maintain patient privacy and confidentiality

• Refrain from posting identifiable patient information

• Use privacy settings to safeguard personal information

• Recognize that privacy settings are not absolute and that once on the 
internet, content is likely there permanently.

• Routinely monitor your online presence.

• Separate personal and professional content online

• Maintain appropriate boundaries with the patient – physician 
relationship, just as in any other context

https://code-medical-ethics.ama-assn.org/ethics-opinions/professionalism-use-social-media



https://www.cnn.com/2018/06/29/us/dancing-doctor-medical-license/index.html



https://www.medpagetoday.com/special-reports/features/105469



https://amanda-portal.idph.state.ia.us/ibm/portal/#/license/license_query



RISK OF REGULATORY INVESTIGATION

HHS Office of Civil Rights – HIPAA



https://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/agreements/complete-pt/index.html



RISK OF LOSING HOSPITAL
PRIVILEGES OR EMPLOYMENT



Do not do what “Dr. Killpatient” did!

https://www.njconsumeraffairs.gov/Actions/20140804_25MA07413100.pdf



RISK MANAGEMENT ADVICE



BEFORE USING SOCIAL MEDIA…

• Understand the platform, its audience, and its various 
functionalities.

• Review any relevant social media requirements or policy guidance 
from your regulators, employers, and professional organizations.

• Ensure personal use will be kept separate from private use.

• Review privacy settings for both professional and personal 
accounts.



WHEN POSTING ON SOCIAL MEDIA…

• Pause before posting!
› Are you okay with your post being seen by:

• Your employer
• Your employees
• An ethics committee
• Your licensing board(s)
• An attorney representing a plaintiff suing you

• Protect confidentiality
› More to de-identifying than changing names
› Consider obtaining patient consent

• Don’t count on anonymity
› Assume intrepid patients will uncover posts
› May be used against you/discovery in litigation
› Posts will reflect on you and your profession



WHEN POSTING ON SOCIAL MEDIA…

• Remember that social media platforms are largely public forums.

› Don’t slander or vent about patients/workplaces.

› You will be responsible for your content and it’s accuracy

› Comments cannot be controlled

› Comply with any relevant advertising requirements and respect intellectual 
property

› Make it clear that posts are not is intended as medical advice and do not 
establish a treatment relationship.



LISTSERVS

• Though private, info may be forwarded

• May be discoverable

• Maintain confidentiality

• Frame discussion as informal consult vs. treatment advice

• May appear as “supervision” to non-physician



ONLINE PHYSICIAN COMMUNITIES

• Online version of curbside consult

• Physician only

• Collaborate on difficult cases

• Share observations/information

• Communications will create a permanent record
› Discoverable

• MD/JD may be lurking

• Potential for privacy breach
› Minimum info necessary
› Consider direct email



NEGATIVE ONLINE REVIEWS



http://www.ag.ny.gov/press-release/attorney-general-cuomo-secures-settlement-plastic-surgery-franchise-flooded-internet



ENFORCEMENT EXAMPLE FROM OCR

Private Practice Ceases Conditional of Compliance with the 
Privacy Rule

“A physician practice requested that patients sign an agreement entitled “Consent and Mutual 
Agreement to Maintain Privacy.” The agreement prohibited the patient from directly or 
indirectly publishing or airing commentary about the physician, his expertise, and/or 
treatment in exchange for the physician’s compliance with the Privacy Rule. A patient’s rights 
under the Privacy Rule are not contingent on the patient’s agreement with a covered entity. A 
covered entity’s obligation to comply with all requirements of the Privacy Rule cannot be 
conditioned on the patient’s silence. OCR required the covered entity to cease using the 
patient agreement that conditioned the entity’s compliance with the Privacy Rule. 
Additionally, OCR required the covered entity to revise its Notice of Privacy Practices.”

http://www.hhs.gov/ocr/privacy/hipaa/enforcement/examples/allcases.html#case29



https://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/agreements/elite/index.html



https://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/agreements/manasa/index.html





NEGATIVE ONLINE REVIEWS

• Try to resolve issues with current patients
› Do not ask patient to remove post.

› Do not ask attorney to contact patient.

• Consider whether post violates review site’s rules within its 
terms of use.

› Cannot confirm treatment with review site.

• Do not respond directly to a patient’s post!

› Doing so would constitute a breach of confidentiality.

› May generally clarify your practices.

• May solicit feedback from other patients in a non-coercive way.



TAKE AWAY POINTS

• Technology does not change duty to maintain  
boundaries and protect confidentiality

• Use privacy settings to limit access

• Do not post anything you would be uncomfortable 
having others see

• Do not respond directly to negative online reviews



SOCIAL MEDIA - RESOURCES

• PRMS articles:

› 10 Things about Social Media

› 10 Things about Online Reviews

• ICNS article:

› What Can I Do about a Negative Online Review?

https://innovationscns.com/negative-online-review-may-june-2017/
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PROFESSIONAL LIABILITY EXPOSURE:  

PRESCRIBING CONTROLLED SUBSTANCES

Claim Litigation

Lawsuit (Civil)

Prosecution 
(Criminal)

Administrative 
Action

Licensing 
Board(s)

DEA (federal)

State DEA 
equivalent

Ethics 
Investigation

Other

Loss of Hospital 
Privileges

Etc.

© 2022 PROFESSIONAL RISK MANAGEMENT SERVICES (PRMS). ALL RIGHTS RESERVED



ELEMENTS OF A LAWSUIT

114

▪ Duty of Care
▪ The physician owed a duty of care to the patient (to meet the 

standard of care)

▪ Breach of Duty
▪ The physician was negligent (the care provided fell below the 

standard of care)

▪ Damages
▪ The patient suffered an adverse outcome (injury)

▪ Causation
▪ The patient’s damages were a direct result of the physician's 

negligence



DETERMINING THE APPLICABLE 
STANDARD OF CARE

Many items may be admissible, along with expert testimony, to 
determine the issue of standard of care.  The following items 
could be relied upon as evidence of the appropriate standard of 
care:

▪ Statutes – federal and state

▪ Regulations – federal and state

▪ Case law – federal and state

▪ Other materials from federal and state regulatory agencies – state 
medical boards, DEA, FDA, etc.

▪ Rules / Guidelines / Policy Statements

▪ Authoritative clinical guidelines



CONTROLLED SUBSTANCE ACT:
21 USC 801-890

DEA is responsible for ensuring that all controlled 
substance transactions take place within the closed 
system of distribution established by Congress.

116



DEA REGULATIONS

Ex:  21 CFR 1306.04(A):

“A prescription for a controlled substance to be 
effective must be issued for a legitimate medical 
purpose…by an individual practitioner…acting in the 
usual course of his professional practice”

117



https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-071)(EO-DEA226)_Practitioner's_Manual_(final).pdf



U.S. V. ROSEN, 582 F2D 1032 (1978)

“We are, however, able to glean from reported cases certain 
recurring concomitance of condemned behavior, examples of 
which include the following:

1) An inordinately large quantity of controlled substances was 
prescribed.

2) Large numbers of prescriptions were issued.

3) No physical examination was given.

4) The physician warned the patient to fill prescriptions at 
different drug stores.

5) The physician issued prescriptions to a patient known to be 
delivering the drugs to others.
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U.S. V. ROSEN, 582 F2D 1032 (1978)

6) The physician prescribed controlled drugs at intervals 
inconsistent with legitimate medical treatment.

7) The physician involved used street slang rather than 
medical terminology for the drugs prescribed.

8) There was no logical relationship between the drugs 
prescribed and treatment of the condition allegedly 
existing.

9) The physician wrote more than one prescription on 
occasions in order to spread them out.

(CONTINUED)
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COMMON ALLEGATIONS

Failure to:

• Perform adequate history and physical

• Properly prescribe

• Properly diagnose

• Obtain consultation or make referral

• Adequately inform of side effects

• Obtain informed consent

121



COMMON ALLEGATIONS

Failure to:

• Appropriately order and monitor lab testing

• Recognize and appropriately respond to adverse drug 
reactions

• Communicate with other providers

• Adequately screen for contraindications

• Access and review PMP data

122



REMEMBER

A valid prescription is done for a legitimate 

medical purpose by a prescriber acting 

in the usual course of  practice



THE RESPONSE:  VARIOUS INITIATIVES

▪ State
▪ Opioid task forces

▪ Restrictions on opioid prescribing

▪ Prescribing guidelines

▪ Mandated use of PMPs

▪ Lawsuits against Pharma

▪ Enforcement

▪ Federal
▪ Public Health Emergency declaration

▪ Guidelines

▪ CMS initiatives

▪ Enforcement



FEDERAL V. STATE

• DEA works closely with state licensing boards and state 
local law enforcement

• Majority of investigations of controlled substance laws 
are done by state authorities

• DEA will also conduct investigations of federal law
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FEDERAL

• Primary agency charged with policing the issuance and 
dispensing of controlled substances

• Per CSA:  must be a legitimate medical purpose and 
must be acting in usual course of practice

• Penalties: imprisonment, fines, loss of DEA license

DOJ / DEA

126



FEDERAL

• CSA authorizes DEA to enter controlled premises and conduct 
periodic inspections

DEA VISITS
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FEDERAL

1) Failure to recognize doctor shoppers

› Red Flags

• Symptom incompatible with reported injury

• Visit physician some distance from home

• History of problems with no medical records

• Multiple accidents

• Insist on drug of choice

• Loss of prescription or medication

• Fails to provide or go for testing

• Takes more meds than directed

• Requests meds early

• Meds from multiple physicians

• Prescriptions filled at multiple pharmacies

DEA PROBLEM AREAS:

http://www.acponline.org/about_acp/chapters/az/rivera-armando.pdf 
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FEDERAL

2) Diversion

3) Excessive / Unauthorized Prescribing

4) Internet Prescribing

DEA PROBLEM AREAS:

http://www.acponline.org/about_acp/chapters/az/rivera-armando.pdf 
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FEDERAL

Document:

• Legitimate reason for prescribing

• Analysis of prior records

• Adequate history and physical examination

• History of drug abuse

• Supporting x-rays, etc.

• Continued re-evaluation of pain relief and function

• Treatment plan

DEA SUGGESTIONS
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FEDERAL

Document (Continued):

• Patient’s compliance with meds and treatment

• Amount of controlled substances prescribed

• Amount used since last visit

• Amount of dosages remaining

• Amount of pain relief

• Improvement in function

• Evidence of abuse / diversion

DEA SUGGESTIONS
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FEDERAL

• Patient contract

• Pill counts

• Surprise drug testing

• PMP

• Adhere to clinical guidelines

DEA SUGGESTIONS

http://www.acponline.org/about_acp/chapters/az/rivera-armando.pdf 
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https://fiercehealthcare.com/health-tech/cerebral-under-federal-investigation-possible-violation-controlled-substances-

law
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https://www.wsj.com/articles/dea-investigating-adhd-telehealth-provider-done-11663239601  
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https://www.reuters.com/business/healthcare-pharmaceuticals/walmart-cvs-halt-filling-prescriptions-controlled-substances-by-cerebral-done-2022-05-26/



https://www.npr.org/2022/12/13/1142416718/cvs-walgreens-opioid-crisis-settlement#:~:text=Health-

,CVS%20and%20Walgreens%20agree%20to%20pay%20%2410%20billion,lawsuits%20linked%20to%20opioid%20sales&text=Keith%20Srakocic%2FAP-

,CVS%20would%20pay%20nearly%20%245%20billion%20over%2010%20years%2C%20while,roles%20in%20the%20opioid%20crisis
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https://www.justice.gov/opa/pr/court-orders-maryland-pharmacy-pay-120000-penalty-case-alleging-unlawful-opioid-distribution



PHARMACY LIABILITY

• Based on “red flags” from DEA

› Including patients who travel long distances

• Results include:

› Pharmacies refusing to fill prescriptions from out-of-state 
prescribers

› Adverse impact on telemedicine
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FEDERAL

• Can require REMS when potential risks of a drug outweigh 
the benefits

• Seeking prescribers’ help in curtailing opioid epidemic by:
› Ensuring adequate training

› Knowing the content of the most current opioid drug labels

› Educating patients

FDA
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STATE

• Physical exam

• Tamper-resistant prescription pads

• Etc.

LAWS
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STATE

• Prescribing for pain

• Overprescribing
› Prescription Drug Strike Force (CA)

LICENSING BOARDS
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RISKS OF PRESCRIBING 
CONTROLLED SUBSTANCES

• To patients

• To third parties

• To prescribing physicians

143



RISKS TO PATIENTS

• Side effects

› Including withdrawal

• Misuse

› OD

› Death

• Addiction

• Diversion

144



RISKS TO THIRD PARTIES

• Diversion

• Third party injury
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RISKS TO PRESCRIBING PSYCHIATRISTS

• Civil litigation / medical malpractice

› Underprescribing for pain

› Overprescribing for pain

› Diversion, abuse, overdose

› Failure to recognize addiction

› Other

• Patient’s defense

• Third party actions
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LIABILITY TO THIRD PARTIES

Two lines of cases imposing liability:

1) Controlled substance (usually methadone) was 
ADMINISTERED despite risks that were known or 
should have been known

2) Controlled substance was PRESCRIBED without 
warning patient of known side effects that could 
impair driving
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RISKS TO PRESCRIBING PSYCHIATRISTS

• Licensing board action

• DEA action

• Criminal action

150



Pill mill

 Reportedly 36 

patient deaths

Suspended License

Criminal Case Filed

Demanded  sex for 

Rx

Withheld Methadone 

when patient refused

License Revoked

Overprescribed, 

split Rx with 

patients

Suspended License; 

Reprimand; CME  

Rx for jailed patient 

(billed in-person 

visit)

Licenses (>1 state) 

Revoked

Standardized Rx

Issued Lorcet, Soma, 

& Valium to all pts

License Revoked

Pre-dated Rxs; early 

refills; ignored red 

flags; illegible charts

Surrendered License

Scant charts; no 

diversion 

safeguards; no 

treatment plans

Reprimand; CME

Rx without 

regularly checking 

PMP

Reprimand; CME; 

$13,000 fine



How to minimize professional liability risk

Strategy #1:

COLLECTING

INFORMATION

Strategy #2:

COMMUNICATING

Utilize three risk management strategies

to provide good clinical care

Strategy #3:

CAREFULLY

DOCUMENTING

Copyright © 2012 Professional Risk Management Services, Inc. (PRMS).  All Rights Reserved.



COLLECT INFORMATION

• Patient

• Medications

• Treatment / standard of care

• Abuse / diversion
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COLLECT INFORMATION –
ABOUT THE PATIENT

• History

• PMP

154



COLLECT INFORMATION –
ABOUT THE MEDICATIONS

• REMS:  Strategy to manage known or potential 
serious risks associated with a drug product and 
is required by the FDA to ensure the benefits of a 
drug outweigh its risks
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REMS ELEMENTS

• MUST INCLUDE:
› Timetable for assessments of strategy

• MAY INCLUDE:
› Medication guide; patient package insert 

› Communication plan

› Elements to assure safe use (ETASU)

21 U.S.C.A. § 355-1(c)-(f) (West 2012).
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MEDICATION GUIDES

• Information needed to prevent serious adverse effects

• Support informed decision-making by patient

• Patient adherence to directions is essential to 
effectiveness

• E-mail alerts when updated

www.fda.gov/Drugs/DrugSafety/ucm085729.htm 
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COMMUNICATION PLAN

• Letters to providers

• Disseminating REMS information to providers

› Encourage implementation of REMS 

› Explain safety protocols, i.e., medical monitoring by 
periodic lab tests

• Using professional societies to educate providers on 
serious risks and protocols to assure safe use

21 U.S.C.A. § 355-1(e)(3) (West 2012).
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ELEMENTS TO ASSURE SAFE USE (ETASU)

• Provide safe access

• Minimize burden

• Assure safe use
› Prescriber training or certification

› Dispenser certification

› Dispensing restricted to hospitals or infusion centers

› Evidence of safe-use conditions, i.e., lab test results

› Specified patient monitoring

› Patient registry

21 U.S.C.A. § 355-1(f) (West 2012).
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ELEMENTS TO ASSURE SAFE USE (ETASU)

• Implementation system
› Monitor implementation by providers, etc.

› Work to improve implementation

• Evaluation

• Additional mechanisms to assure safe access
› Unapproved therapies 

• Waiver in public health emergencies

• Limitation
› Shall not be used to block or delay approval of other drugs

21 U.S.C.A. § 355-1(f) (West 2012).
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COLLECT INFORMATION – 
ABOUT THE MEDICATIONS

• Label
› Know the label
› Can change

• FDA’s MedWatch: 
http://www.fda.gov/Safety/MedWatch/default.htm
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https://www.accessdata.fda.gov/scripts/cder/daf/index.cfm?event=medguide.page&utm_campaign=SBIA%3A%20FDA%20Launches%20New%20Medication%20Guide%20Database&utm_medium=email&utm

_source=Eloqua

https://www.accessdata.fda.gov/scripts/cder/daf/index.cfm?event=medguide.page&utm_campaign=SBIA%3A%20FDA%20Launches%20New%20Medication%20Guide%20Database&utm_medium=email&utm_source=Eloqua
https://www.accessdata.fda.gov/scripts/cder/daf/index.cfm?event=medguide.page&utm_campaign=SBIA%3A%20FDA%20Launches%20New%20Medication%20Guide%20Database&utm_medium=email&utm_source=Eloqua


NEW SAFETY INFORMATION 

In response to new safety information, review the 
appropriateness of your prescriptions

• Communicate new information to patient – and document
• If medication is changed - 

› Document your decision-making process
› Obtain informed consent
› Document informed consent discussions

• If not clinically appropriate to change - 

› Document your decision-making process
› Obtain updated informed consent
› Document updated informed consent
› Consider modifying patient monitoring
› Do not hesitate to seek consultation
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COLLECT INFORMATION – 
ABOUT TREATMENT / STANDARD OF CARE

• Medication-specific

› Ex:  opioids

• Patient-specific

› Ex:  C&A

• Expectations of regulators

› State

› Federal
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COLLECT INFORMATION – 
ABOUT ABUSE

COMMON CHARACTERISTICS OF THE DRUG ABUSER

• From the DEA:

› Unusual behavior in waiting room

› Assertive personality, often demanding immediate action

› Unusual appearance

› Unusual knowledge of controlled substances and/or textbook 
symptoms

› Evasive or vague answers to questions regarding medical history
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COLLECT INFORMATION – 
ABOUT ABUSE

(CONTINUED)

› Reluctant or unwilling to provide reference information 

› No regular doctor; no health insurance

› Will request a specific controlled drug and is reluctant to try a 
different drug

› No interest in diagnosis; fails to keep appointments for further 
diagnostic tests or refuses to see another practitioner for consultation

› Exaggerates medical problems and/or simulates symptoms

› Cutaneous signs of drug abuse

http://www.deadiversion.usdoj.gov/pubs/brochures/pdfs/recognizing_drug_abuser_trifold.pdf 
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COLLECT INFORMATION – 
ABOUT ABUSE

COMMON CHARACTERISTICS OF THE DRUG ABUSER

• From the CA Department of Justice:

› Hesitates or is unclear about personal information

› Requests specific controlled substances

› Repeatedly runs out of medication early

› Rapid requests for increase in controlled substances
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COLLECT INFORMATION – 
ABOUT ABUSE

COMMON CHARACTERISTICS OF THE DRUG ABUSER

• From the CA Department of Justice (Continued):
› After-hour, holiday or weekend requests for controlled substances

› Unscheduled refill requests

› Unwilling to try nonopioid treatment

› Ongoing use after medical problem has resolved

› Doctor-shopping

› Moving from one PCP to another frequently

› Evidence of withdrawal symptoms
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COLLECT INFORMATION – 
ABOUT ABUSE

MODUS OPERANDI / SCAMS USED

• From the DEA:

› Must be seen right away

› Wants an appointment toward end of office hours

› Calls or comes in after regular business hours

› Traveling through town, visiting friends or relatives

› Feigning physical problems
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COLLECT INFORMATION – 
ABOUT ABUSE

MODUS OPERANDI / SCAMS USED

• From the DEA (Continued):

› Feigning psychological problems

› States that specific non-narcotics do not work or he is allergic to them

› States prescription has been lost or stolen

› Requests refills more than originally prescribed

› Pressures by eliciting sympathy or guilt

› Utilizes a child or elderly person when seeking stimulants or narcotics

http://www.deadiversion.usdoj.gov/pubs/brochures/pdfs/recognizing_drug_abuser_trifold.pdf 
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COLLECT INFORMATION – 
ABOUT ABUSE

MODUS OPERANDI / SCAMS USED

• From the MO Task Force:

› Obese person scam

› Grandparent scam

› Pain while traveling scam

› Hyperactive child scam

› Forged or stolen records scam
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COLLECT INFORMATION – 
ABOUT ABUSE

MODUS OPERANDI / SCAMS USED

• From the MO Task Force (Continued):

› Help me, I’m an addict scam

› Police report scam

› Friend in doctor’s office scam

› Asleep at wheel scam

› Aggravated stump scam

http://health.mo.gov/safety/bndd/doc/PreventingPrescriptionFraud.doc 
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COMMUNICATE – 
ASSESSMENT AND MONITORING

• Conduct thorough patient examination, interview, and 
assessment

• Consider standardized assessment and documentation 
tool

› Especially for pain

• Ex:  PADT from Janssen
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COMMUNICATE – 
INFORMED CONSENT

Standard Elements:
• Nature of proposed medication

• Risks and benefits of proposed medication
› Including potential for tolerance, dependence, addiction, overdose

• Alternatives to proposed medication

• Risks and benefits of alternative treatments

• Risks and benefits of doing nothing

Plus:
• Prescribing policies

• Reasons for which medication may be changed or stopped
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COMMUNICATE – 
INFORMED CONSENT

“MATERIAL RISK”

• Disclose risk if SEVERE, even if infrequent

• Disclose risk if FREQUENT, even if not severe

• Disclose possible driving impairment

• Golden Rule
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COMMUNICATION WITH PATIENTS

Educate the patient on issues such as:

• Restrictions (driving, diet, activity, etc.) associated with the 
medication

• Monitoring, such as blood work, that is needed

• Purpose, dose, and frequency of the medication

• How to identify side effects, and what to do if patient 
experiences

• Ensuring patient’s other physicians are aware of new 
prescriptions
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COMMUNICATION WITH PATIENTS

Communicate to obtain informed consent:

• Reminders if you choose to use medication information 
sheets:

› You are responsible for tailoring them to meet your patient’s 
needs and for ensuring the information is up-to-date

› Be sure to document in the record that the medication 
information sheet was reviewed with the patient and the 
patient was provided a copy
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COMMUNICATION WITH PATIENTS 

Communicate to obtain informed consent (continued):

• Remember that informed consent is an ongoing communication 
process

• Know who has decision-making authority - obtain and retain 
proof of that authority

• Understand that communication is crucial to your patients’ 
understanding of the treatment plan

• Document the informed consent process
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COMMUNICATION WITH PATIENTS 

Communicate to obtain informed consent (continued):

• If you are prescribing off-label, discuss off-label nature of the 
use with the patient

› FDA position 

› All off-label prescribing is NOT the same in terms of medical 
malpractice risk 
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COMMUNICATE – 
TREATMENT AGREEMENT

• Can Cover:

› Intended benefits of using controlled substances

› Risks of the treatment – tolerance, dependence, abuse addiction

› Prescription management – security of meds
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COMMUNICATE – TREATMENT AGREEMENT

• Can Cover (Continued):

› Office policies

• Only one prescriber

• Only one pharmacy

• Not replacing lost or stolen prescriptions

• Prohibiting dose or frequency increased by patient

• Use of PMP

• Random pill counts

• Random urine screening

› Termination for

• Failure to adhere to treatment plan

• Aberrant Behavior

› Etc.
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COMMUNICATE – 
DISPOSAL OF UNUSED MEDICATIONS

The FDA’s 

“Disposal of Unused Medicines: What You Should Know”

http://www.fda.gov/drugs/resourcesforyou/consumers/buyingusingm
edicinesafely/ensuringsafeuseofmedicine/safedisposalofmedicines/uc
m186187.htm
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COMMUNICATE – WITH OTHERS

• Other providers:

› Covering

› PCP, specialists

› Consultants

• Family

› Remember: safety = exception to confidentiality
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CAREFULLY  DOCUMENT

Generally:

• Medication log

• Evaluation

• Medial indication for prescription

• Treatment plan

› Initial

› Updated

• Treatment agreement, if any

› Subsequent discussions about agreement
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CAREFULLY  DOCUMENT

186

Generally (Continued):

• Informed consent

› Patient Education Materials

• Ongoing assessment

› Adherence to treatment plan

› Medication monitoring

› Aberrant behavior

• Referral / consultation, if necessary

• Basis for clinical decision-making



CAREFULLY  DOCUMENT

Consider:

• Treatment agreement

• Standardized assessment form
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CAREFUL DOCUMENTATION

Remember:

• There’s no such thing as a perfect record

• Defense attorneys can work with adequate records

• Defense attorneys cannot work with no records or 
altered records
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CAREFUL DOCUMENTATION

Professional Judgment – Bottom Line:

• By articulating the basis for medical decisions in the 
record, the psychiatrist’s professional medical judgment 
will be clear and available to defend the psychiatrist 
against allegations of malpractice.
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Prescribing Controlled Substances

PILL “PUSHER”/ PILL MILL
• No medical history
• Inadequate, or no physical examination
• No informed consent

• Lack of urine screens, or results ignored
• No documentation of prescriptions
• Very large quantities prescribed
• Large number of prescriptions
• PMP not checked, or results ignored
• Lack of monitoring

• No documentation
• No logical relationship between medications prescribed and 

treatment and alleged condition
• No precautions against abuse or misuse

• No communication with other providers
• Information from third parties (pharmacists, other providers, 

etc.) ignored
• Patients charged based on number of pills prescribed

LEGITIMATE PATIENT CARE
• Medical history
• Physical examination
• Informed consent obtained, including discussion of 

applicable driving risks
• Random urine testing
• Prescription details documented
• Clinically appropriate quantities prescribed
• Reasonable number of prescriptions provided
• PMP checked and information incorporated into treatment
• Patient monitoring - drug screens and adequate time spent 

with patient
• Documentation of decision-making process
• Evidence to support medications for patient’s condition

• Treatment agreement including only one pharmacy 
requirement, prescription rules, termination for non-
adherence, etc.

• Communication and coordination with other prescribers
• Information from third parties is considered and treatment 

is revised accordingly
• Appropriate billing for treatment provided

Copyright © 2018 Professional Risk Management Services, Inc. 
(PRMS)





PSYCHEDELICS

• Compounds creating non-ordinary states of 
consciousness

• Subgroups:
› Classical psychedelics

• LSD
• Psilocybin
• Mescaline
• DMT

› Empathogens
• MDMA

› Dissociative anesthetics
• Ketamine



KETAMINE

Routes of administration

• IV

• IN

› Spravato (REMS)

› Compounded version = unapproved drug
• Check with your liability insurance company

• Oral



KETAMINE-ASSISTED PSYCHOTHERAPY (KAP)



KAP – RISK CONTINUUM

• LOWEST RISK if psychiatrist does both the ketamine 
administration and psychotherapy in person

• RELATIVELY LOW RISK if psychiatrist prescribes oral 
ketamine and psychiatrist’s own licensed therapist 
trained in KAP does KAP

• HIGHER RISK if psychiatrist prescribes oral ketamine 
and does psychotherapy remotely



KAP – RISK CONTINUUM

• VERY HIGH RISK if psychiatrist wants to prescribe 
ketamine and 

› Unrelated therapists does remote KAP

OR

› Psychiatrist works for online ketamine business where no 
therapist is involved in the “experience”

• Not really KAP, no matter what the business calls it





PANDEMIC – REGULATORY WAIVERS

• Federal law temporarily waived:

› In-person visit prior to prescribing controlled substances

› DEA registration in patient’s state (as well as in prescriber’s 
state) 

• State law temporarily waived:

› State licensure

› State in-person visit requirements re: controlled 
substances



KETAMINE ‘BUSINESSES’ POPPED UP

• Direct to consumer

• Online businesses disclaim all liability – 

› All on prescribers 

• Query:  “valid prescription” under CSA?



FROM PEAK’S WEBSITE

“We believe that everyone has a right to 

choose their own modality of care.  

No one should tell you how to heal yourself.”

??



PROBLEMS HAVE EMERGED

• With regulators

› DEA investigations

• In the courts 

› Medical malpractice



KETAMINE – RISK MANAGEMENT ADVICE

• Understand the risks

• Keep up with the research

• Only use ketamine as part of your patient care

• Understand the risks associated with working with 
online ketamine companies

• Be familiar with guidelines

• Contact your professional liability insurance company



MEDICAL MARIJUANA





APA RESOURCE DOC:  CANNABIS FOR PTSD (2019)

• Summary of studies:  “As of yet, there are no published high 
quality, randomized, controlled studies evaluating the effects 
of botanical cannabis or synthetic, pharmaceutical 
cannabinoids on PTSD outcomes.”

• Risks:  
› Coping strategy vs. being clinically addressed
› Withdrawal symptoms

• Summary:  “Given the lack of evidence for cannabis use in the 
treatment of PTSD and the risks associated with continued 
avoidance and worsening of symptoms, there needs to be 
more studies conducted prior to instituting changes in 
practice and policy regarding cannabis in patients with PTSD.  
The APA does not endorse cannabis for the treatment of 
PTSD”



KEEP AT LEAST THESE POINTS IN MIND

• Little scientific literature to support benefits
➢ Potential drug interactions are unknown

➢ BIG problem for psychiatrists

• Drug is unregulated
➢ Purity?

➢ Potency?

• With minors:
➢ Effects on brain development

➢ Very risky

• Potential for abuse

• Potential for psychiatric and other side effects



LEVEL OF CONFIDENCE IN THE EVIDENCE FOR 
ADVERSE EFFECTS RELATED TO MARIJUANA

• HIGH
› Addiction to marijuana

› Diminished life achievement

› Motor vehicle accidents

› Chronic bronchitis

• MEDIUM
› Abnormal brain development

› Progression to other drugs

› Schizophrenia

› Depression and anxiety

Volkow ND et al.  Adverse Health Effects of Marijuana Use.  N Engl J Med 2014 June 5; 370(23): 2219-2227, 
www.ncbi.nlm.nih.gov/pmc/articles/PMC4827335/



Medical Marijuana Recommendations

Established physician-patient relationship?

No Yes

DRUG “PUSHER”

Outside of established treatment relationship

Failure to follow established standards
▪ No history
▪ No physical exam
▪ No informed consent discussion

Clinically inappropriate, such as:
▪ No diagnosis
▪ No evidenced-based support
▪ Pregnant women

LEGITIMATE PATIENT CARE

Within established treatment relationship

Established standards are followed:
• History
• Physical exam
• Informed consent discussions

✓ Documented

• Sufficient clinical basis
✓ Diagnosis and evidenced-based support
✓ Documented

• Patient monitoring
• Medical record

Copyright © 2018 Professional Risk Management Services, Inc. 
(PRMS)



PSYCHOPHARMACOLOGY - RESOURCES

• PRMS newsletters:

› Part 1

› Part 2
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AGENDA

• Introduction

• Technology

› Telepsychiatry

› EHRs

› Social media

• Psychopharmacology

• 10 things about….
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10 THINGS – BILLING & COLLECTIONS

1. Discuss policies with patients and have patients 
agree in writing

2. Patient needs to agree to no-show fee prior to 
charging

3. Need credit card owner’s signature on file

4. You cannot refuse to treat until paid

5. Do not allow balances to get too large
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10 THINGS – BILLING AND COLLECTIONS

6. Follow rules prior to sending patient to collections

7. Sending patient to collections could result in lawsuit 
or board complaint

8. Need BAA from collections agency

9. Do not share clinical information with collections 
agency

10. Ensure compliance with health plan contracts
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BILLING & COLLECTIONS - RESOURCES

• PRMS articles:

› Practical Pointers for Using a Collection Agency

› To Collect Or Not to Collect?
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10 THINGS – CONTRACTS

1. Need to be in writing

2. Once you sign a contract, it is generally enforceable

3. Low bar for seeking consult from your attorney

4. Do not rely on others re: need for licensure

5. Have vague or ambiguous language clarified\
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10 THINGS – CONTRACTS

6. Watch for provisions requiring substandard care

7. BAA may be needed

8. Avoid indemnification provisions

9. Know the term of the agreement and how to end it

10. Watch for venue in case of disagreement

215



CONTRACTS - RESOURCES

• PRMS contracts booklet

› Employment

› Office 

› Record storage

› Technology
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10 THINGS – DOCUMENTATION

1. 3 purposes – clinical care, billing, defense

2. No such thing as a perfect record

3. Explains your decisions

4. States and payers may have requirements

5. Defense counsel can work with adequate records
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10 THINGS – DOCUMENTATION

6. Defense counsel cannot work with no records

7. Include what you considered but rejected and why

8. Document discreetly – patients can see

9. Document discreetly – third parties will see

10. Notes from psychotherapy ≠ psychotherapy notes 
under HIPAA
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DOCUMENTATION - RESOURCES

• PRMS articles

› Newsletter
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10 THINGS – INFORMED CONSENT

1. Competent adults have the right to accept or reject 
treatment

2. Needed for medications

3. In litigation, no negligence is required

4. Is ongoing communication process

5. Is not a form
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10 THINGS – INFORMED CONSENT

6. Need nature and purpose of proposed treatment, 
potential risks and benefits of proposed treatment 
and of alternative treatments, and risks of doing 
nothing

7. Communication must be understood by patient

8. Risks include those significant, even if not frequent, 
and those frequent, even if not significant

9. Include patient questions in documentation of 
consent discussions

10. Do not rely on consent obtained by prior treaters
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INFORMED CONSENT - RESOURCES

• PRMS article

› Informed Consent – More Than a Piece of Paper

• ICNS article

› Consent to Treatment of Minors
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https://innovationscns.com/consent-to-treatment-of-minors/


10 THINGS – NONADHERENT PATIENTS

1. Nonadherence may not be obvious

2. Often results in inadequate or incomplete 
treatment

3. May be evidenced by missed appointments, failure 
to get lab work, failing to take meds, engaging in 
inappropriate behaviors, etc.

4. Reasons for nonadherence need to be investigated

5. Health literacy may be an issue
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10 THINGS – NONADHERENT PATIENTS

6. May be due to lack of patient insight into condition

7. May be due to medication side effects

8. Documentation is key

9. Patients have the right to disagree with treatment 
plan

10. You cannot continue to treat if patient does not 
agree with the treatment plan and does not allow 
you to meet the standard of care
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10 THINGS – VIOLENT PATIENTS

1. Evaluation and ongoing care of potentially violent 
patients include the assessment of risk of harm to self 
and/or others.

2. Components of assessment – identify risk factors, 
assess overall risk, document, determine treatment

3. When treating patients with history of violent behavior, 
make efforts to obtain past treatment records.

4. Discuss limits of confidentiality at the outset.

5. Where appropriate, get family members involved so 
they understand their role in dealing with patient 
violence.
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10 THINGS – VIOLENT PATIENTS

6. Thorough record keeping is essential – risk factors, 
protective factors, overall assessment, treatment, 
re-assess.

7. Know the standards and procedures for 
commitment.

8. Consider safety of yourself and staff.

9. Carefully consider what you can say in letter 
requested by patient.

10. If necessary, terminate appropriately – and 
document!
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VIOLENT PATIENTS - RESOURCES

• PRMS articles:

› Violent Patients

› Patient Violence against Clinicians
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10 THINGS – SUICIDE

1. Psychiatrists are not required to predict and prevent 
all suicide attempts to avoid liability.

2. Obtain past treatment records, and if unable, 
document your efforts.

3. Utilize a formal suicide risk assessment tool.

4. Address safety of environment, including access to 
weapons.

5. Document which treatment options were chosen 
and why and which options were considered but 
rejected and why.



10 THINGS – SUICIDE

6. Reassess suicide risk when there is ideation/harm, 
modification to observation, discharge/transfer to 
another level of care, or other significant change.

7. Only enter split treatment if comfortable with the 
other provider.

8. Patient safety trumps confidentiality.

9. Do not rely solely on “no harm” contracts.

10. Know civil commitment procedures in your state.



https://www.mcleanhospital.org/ce-suicide-2023

https://www.mcleanhospital.org/ce-suicide-2023


SUICIDE - RESOURCES

• PRMS newsletters

› Part 1

› Part 2



10 THINGS – NURSE PRACTITIONERS

1. Psychiatrists are often named in malpractice cases 
against their NP supervisees – regardless of patient 
contact. 

2. Two primary sources of negligence: vicarious liability 
and negligent supervision.

3. Before agreeing to supervision, meet the NP to 
determine your level of comfort.

4. Know your state’s requirements regarding scope of 
practice and supervision.

5. States set forth minimum requirements necessary – 
psychiatrist may require closer supervision.



10 THINGS – NURSE PRACTITIONERS

6. Utilize a supervision/collaboration agreement.

7. Check your state’s nursing board website for sample 
supervision agreements and other resources.

8. The psychiatrist should have the time available and 
temperament necessary for supervision.

9. Before hiring an NP, verify their credentials.

10. Patients should be informed they will be seeing an 
NP and allowed to see a psychiatrist if preferred.



NURSE PRACTITIONERS - RESOURCES

• PRMS article

› Supervision of Nurse Practitioners



10 THINGS – GEROPSYCHIATRIC PATIENTS

1. Capacity to give informed consent to treatment may 
be impaired.

2. May lack the capacity to make certain decisions but 
not others.

3. May need a surrogate decision-maker to consent to 
treatment.

4. More likely to have co-occurring somatic conditions.

5. Increased risk of over/under-medicating patients.



10 THINGS – GEROPSYCHIATRIC PATIENTS

6. To the extent allowed by the patient, it may be 
beneficial to involve family members.

7. Older adults have higher suicide rates than other 
age groups.

8. Suicide attempts are usually well-planned, often 
involving firearms.

9. Psychiatrists may be required to report abuse of 
elderly adults.

10. Patients may be reluctant to report abuse to 
treaters.



GEROPSYCHIATRIC PATIENTS - RESOURCES

• PRMS article

› Practical Pointers for the Treatment of Geropsychiatric 
Patients

• ICNS article

› Managing Your Aging Patient Population

https://innovationscns.com/managing-aging-patient-population/


10 THINGS – TERMINATION

1. Once treatment has been established, care must be 
provided until the relationship has been properly 
terminated.

2. Treatment may be terminated by the patient or by the 
psychiatrist provided appropriate notice has been given to 
the patient.

3. There are many valid reasons to terminate treatment – keep 
clinical if possible; no discrimination.

4. The termination process should begin with a discussion if 
possible.

5. Length of notice = usually 30 days; may depend on patient’s 
condition and available resources.



10 THINGS – TERMINATION

6. Discuss explicit treatment instructions and the risks 
of not obtaining recommended treatment.

7. Must provide suggestions for continued care, not 
necessarily specific names of psychiatrists.

8. A written termination communication should be 
sent memorializing your discussion.

9. Your record should reflect your decision-making 
process and communications regarding termination.

10. You remain responsible for meeting clinical needs 
during the notice period.



LSBME ADVISORY OPINION

https://a.storyblok.com/f/150540/ef5dd383d6/termination-of-the-physician-patient-relationship.pdf



MSBML POLICY 3.18 

https://www.msbml.ms.gov/sites/default/files/Policies/9-20-19Policies.pdf



TERMINATION - RESOURCES

• PRMS article

› Termination of the Physician-Patient Relationship (includes  
model termination letters)

• ICNS article

› Myths & Misconceptions:  Terminating Treatment

https://innovationscns.com/myths-and-misconceptions-terminating-treatment/


10 THINGS – STARTING A PRIVATE PRACTICE

1. Consider developing professional relationships with an 
experienced colleague/mentor, an attorney, and an accountant.

2. Ensure adequate professional liability coverage for all services 
provided, roles undertaken, and staff hired.

3. Review your licensing board website and understand state 
laws/regulations related to the practice of medicine (prescribing 
requirements, documentation standards, civil commitment 
procedures, etc.)

4. Join and participate in professional organizations.

5. If sharing office space, avoid the appearance of supervision or 
control.



10 THINGS – STARTING A PRIVATE PRACTICE

6. Determine whether you’re a HIPAA CE and comply 
accordingly.

7. Establish and train staff on internal practice 
procedures.

8. Ensure any staff member who will access patient 
information signs a confidentiality agreement.

9. Draft and provide practice policies for patients.

10. It’s never too early to start contingency planning.



STARTING A PRIVATE PRACTICE - RESOURCES

• PRMS articles

› Starting a Private Practice

› Office Sharing and Liability Risks

• PRMS tool

› Contingency planning

• ICNS article

› Emergency Planning

https://innovationscns.com/risk-management-emergency-planning/


INSTRUCTIONS TO RECEIVE CONTINUING MEDICAL EDUCATION CREDIT 

At the conclusion of the webinar: 

1. Go to

https://prms-oevmw.formstack.com/forms/lpmamps2024

2. Complete the entire survey.

CME certificates will be emailed to you within 3 weeks of survey completion. 

If you have any CME questions or concerns, contact: 

Donna Vanderpool, MBA, JD 
Director of Risk Management 
PRMS 
vanderpool@prms.com

https://prms-oevmw.formstack.com/forms/lpmamps2024
mailto:vanderpool@prms.com
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