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DISCLAIMERS

• Nothing presented here is legal advice
• There is little consistency in how states are 

addressing telemedicine
• Things can change daily

› Federal regulators are relaxing requirements
› State regulators are relaxing requirements, then undoing 

the relaxations, then re-relaxing some

• What is true today may not be true tomorrow





LEARNING OBJECTIVES

At the conclusion of this program, attendees will be 
able to:
• Understand the various regulatory and clinical risks 

associated with telepsychiatry
• Distinguish between federal and state telemedicine 

waivers
• Discuss potential liability exposure once the 

telemedicine waivers expire



MY GOALS

• Share as many risks and risk management strategies 
as I can

• To help you decide how to you want to manage these 
risks
› Risk tolerance

• And….hope you remember that I’m just the 
messenger!!



“JUST” 8 ISSUES!
• 3 Major:

› State licensure (state)
› Standard of care  (state)
› Prescribing controlled substances (state + federal)

• 5 Minor:
› HIPAA (state + federal)
› Consent (state)
› Documentation (state)
› Follow-up care / monitoring (state)
› Contingency planning (state)



NOT COVERING
• Billing issues, except:

› Medicare waivers for state licensure only relate to 
payment – not your ability to legally practice in a state

› Payers – including Medicare and Medicaid may have in-
person visit requirements separate from DEA and state 
requirements

• Vacation coverage
› Licensing boards do not consider a contact with a patient 

vacationing in its state to be telemedicine





MAJOR ISSUE #1:  STATE LICENSURE
(BEFORE COVID EMERGENCY)

• Issue since 2006 (Hageseth case)
› CA asserted jurisdiction over physician in CO who 

prescribed antidepressant to patient in CA
• Criminal conviction and civil suit

› Results:
• Physician services rendered via telemedicine are deemed to take 

place where patient is located
• Patient’s state has jurisdiction over unlicensed physicians 

treatment patients in its state
• Need to comply with laws (including re: licensure) in patient’s 

state AND laws in physician’s state



https://aws.state.ak.us/OAH/Decision/Display?rec=3386

https://aws.state.ak.us/OAH/Decision/Display?rec=3386


MAJOR ISSUE #1:  STATE LICENSURE
(BEFORE COVID EMERGENCY)

• Need to ensure state licensure requirements are met
• Risk = unauthorized practice of medicine
• Always an issue since Hageseth

› Not recognized

• Possible consequences of unauthorized practice of 
medicine:
› No professional liability insurance coverage
› Investigation and discipline by state(s) where licensed



MAJOR ISSUE #1:  STATE LICENSURE
(BEFORE COVID EMERGENCY)

• Problem = no consistency
› States didn’t address telemedicine
› If addressed, not uniformly
› Very few states offered something less than full licensure, 

such as telemedicine registration (FL)

• Some states had licensure exceptions pre-COVID



https://wmc.wa.gov/sites/default/files/public/documents/TelemedicineAndContinuityOfCarePOL2018-01.pdf

https://wmc.wa.gov/sites/default/files/public/documents/TelemedicineAndContinuityOfCarePOL2018-01.pdf


http://www.alabamaadministrativecode.state.al.us/docs/mexam/16mexam.htm

http://www.alabamaadministrativecode.state.al.us/docs/mexam/16mexam.htm




MAJOR ISSUE #1:  STATE LICENSURE
(DURING COVID EMERGENCY)

• Most states enacted some type of licensure waiver, 
but no consistency
› Just applied to physicians physically coming into state
› Required temporary license
› Required just notification to board
› Did not allow prescribing CS
› Nothing required 



MAJOR ISSUE #1:  STATE LICENSURE
(DURING COVID EMERGENCY)

• Currently most waivers have expired
› Some retroactively!
› Some expired, but have gone back into effect





CAUTION!

• If a state expires its State of Emergency, waivers 
enacted under that SoE expire

• Some states (FL) rely on federal law for the in-person 
visit prior to prescribing CS

• Alert:  Some states require in-person visit prior to 
prescribing CS
› Separate from federal requirement (RHA)
› In these states, if the state waiver expires prior to federal 

waiver, need to follow state law
• Start seeing patients prior to prescribing CS



MAJOR ISSUE #1:  STATE LICENSURE
(DURING COVID EMERGENCY)

• Problem = confusion over “licensure waivers”

Waiver of licensure by PAYMENT regulator

≠
Waiver of licensure by LICENSURE regulator



MAJOR ISSUE #1:  STATE LICENSURE
(DURING COVID EMERGENCY)

• Problem = keeping track of patients
› Patients have scattered all over the world
› Solution:  confirm patient’s location at the beginning of 

every telepsych session
• Patient safety
• Licensure compliance

• Problem = keeping track of state waivers
› www.prms.com/faq

http://www.prms.com/faq


http://www.prms.com/services/risk-management/coronavirus-faqs/

http://www.prms.com/services/risk-management/coronavirus-faqs/


https://portal.ct.gov/Office-of-the-Governor/News/Press-Releases/2021/05-2021/Governor-Lamont-Signs-Legislation-Extending-Telehealth-Services-for-Another-Two-Years

https://portal.ct.gov/Office-of-the-Governor/News/Press-Releases/2021/05-2021/Governor-Lamont-Signs-Legislation-Extending-Telehealth-Services-for-Another-Two-Years


MAJOR ISSUE #1:  STATE LICENSURE
(AFTER COVID EMERGENCY)

If patients are in states with expired licensure waiver:
• Option #1 – wing it and hope no consequences

› Understand the known risk 
› Additional risk is possible



https://www.foley.com/en/insights/publications/2021/07/target-on-telehealth-government-action-fraud

https://www.foley.com/en/insights/publications/2021/07/target-on-telehealth-government-action-fraud


https://www.foley.com/en/insights/publications/2021/07/target-on-telehealth-government-action-fraud

https://www.foley.com/en/insights/publications/2021/07/target-on-telehealth-government-action-fraud


MAJOR ISSUE #1:  STATE LICENSURE
(AFTER COVID EMERGENCY)

If patients are in states with expired licensure waiver:
• Option #2 – determine if you can continue treating 

patient in state where you are not licensed
› Initial research 

• Your Risk Managers
• CCHP (www.cchpca.org)
• Epstein, Becker & Green app (www.eglaw.com/telemental-health-

laws-app)

http://www.cchpca.org/
http://www.eglaw.com/telemental-health-laws-app


https://www.cchpca.org/

https://www.cchpca.org/


https://www.ebglaw.com/telemental-health-laws-app/

https://www.ebglaw.com/telemental-health-laws-app/


MAJOR ISSUE #1:  STATE LICENSURE
(AFTER COVID EMERGENCY)

If patients are in states with expired licensure waiver:
• Option #2 – determine if you can continue treating 

patient in state where you are not licensed
› Initial research
› Contact licensing board to either verify an exception or 

confirm  license is actually needed, stressing:
• Existing patient
• Board certification(s)
• If only for a limited time
• If not prescribing CS, or any meds





CAUTION!

Even if you get permission from licensing board in 
patient’s state to treat without a license there, you still 
may not be able to prescribing CS
• Clarify with board





MAJOR ISSUE #1:  STATE LICENSURE
(AFTER COVID EMERGENCY)

Donna’s predictions:
• No universal medical license covering all states
• More special telemedicine licenses / registrations
• More coordination between states

› Border jurisdictions
› Regions



MAJOR ISSUE #1:  STATE LICENSURE
(AFTER COVID EMERGENCY)

Donna’s predictions:
• More guidance from licensing boards on licensure 

exceptions
• More confusion over “licensure waivers”



https://www.cms.gov/newsroom/fact-sheets/calendar-year-cy-2022-medicare-physician-fee-schedule-proposed-rule

https://www.cms.gov/newsroom/fact-sheets/calendar-year-cy-2022-medicare-physician-fee-schedule-proposed-rule
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(AFTER COVID EMERGENCY)

If patients are in states with expired licensure waiver:
• Option #2 – determine if you can continue treating 

patient in state where you are not licensed
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• Your Risk Managers
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• Epstein, Becker & Green app (www.eglaw.com/telemental-health-

laws-app)
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MAJOR ISSUE #1:  STATE LICENSURE
(AFTER COVID EMERGENCY)

If patients are in states with expired licensure waiver:
• Option #2 – determine if you can continue treating 

patient in state where you are not licensed
› Initial research
› Contact licensing board to either verify an exception or 

confirm  license is actually needed, stressing:
• Existing patient
• Board certification(s)
• If only for a limited time
• If not prescribing CS, or any meds







MEDICAL MALPRACTICE INSURANCE

• Not all carriers cover telemedicine
• Some carriers will only cover telemedicine if specific 

conditions are met
› Ex:  only cover if patient is in physician’s state
› Ex:  only consultation, not treatment
› Ex:  only cover in desirable jurisdictions

• Not all carriers will cover services rendered out of state
› May not be set up to defend in patient’s state

• Some carriers may have premium surcharge for 
telemedicine
› Ex:  if patients are in a state without damage caps



Providing Telehealth Services across State Lines 
Providers who practice telehealth across State lines may experience 
barriers with liability coverage. Carriers who are licensed to provide 
liability coverage in a limited number of states are not able to cover 
telehealth services rendered in a state in which they are not licensed.3

Maryland Health Care Commission, March 2018 
mhcc.maryland.gov

Accessed June 12, 2020





MAJOR ISSUE #2:  STANDARD OF CARE
(BEFORE COVID EMERGENCY)

• SOC ≠ optimal care
› Continuum; two ends:

• Barely competent care – all that’s needed legally
• Ultimate care – strive towards this end clinically

• Failure to meet SOC = negligence
› Negligence is just one of 4 elements ∏ has to prove

• Other 3:  duty, harm, causation

• SOC changes – especially for telemedicine
› New research
› New technology

• Physician discretion and clinical judgment are important
› Needs to be documented in record so treatment can be understood



MAJOR ISSUE #2:  STANDARD OF CARE
(BEFORE COVID EMERGENCY)

• Is the same standard of care that would apply if the 
patient was physically in the physician’s office or 
facility

• Many states have explicitly addressed
› By statute

• Ex:  FL 766.201 
“The prevailing professional standard of care shall be that 
level of care, skill, and treatment which, in light of all relevant 
surroundings circumstances, is recognized as acceptable 
and appropriate by reasonably prudent similar health care 
providers.” 

› By licensing board position statement



https://med.ohio.gov/DNN/PDF-FOLDERS/Prescriber-Resources-Page/Telemedicine/Telemedicine-Position-Statement.pdf



FACTORS THAT MAY EVIDENCE THE 
TELEMEDICINE STANDARD OF CARE

• Statutes – federal and state
› The Controlled Substances Act, as amended by Ryan Haight Act
› States can address in-person visits, termination, prescribing, 

reporting abuse, etc.
• NH Rev Stat § 329:1-d discusses when in-person visit is required prior to 

prescribing AND when annual in-person visit is needed

• Regulations – federal and state
› HIPAA’s Privacy and Security Rules
› Iowa Admin. Code § 653-13.11 says HIPAA must be complied 

with when delivering telemedicine services



FACTORS THAT MAY EVIDENCE THE 
TELEMEDICINE STANDARD OF CARE

• Court opinions – federal and state
› Hageseth v. Superior Court (CA App. 2007):  services deemed 

rendered in patient’s state and patient’s state has jurisdiction 
over out-of-state provider

• Other regulatory materials – federal and state 
› North Carolina Medical Board Position Statement on 

Telemedicine 

• Authoritative clinical guidelines
› AACAP Practice Parameter for Telepsychiatry with Children and 

Adolescents 
• + 2017 Clinical Update



FACTORS THAT MAY EVIDENCE THE 
TELEMEDICINE STANDARD OF CARE

• Policies and guidelines from professional organizations
› APA and ATA Best Practices in Videoconferencing-Based 

Telemental Health
› AMA Ethics Opinion 1.2.12  Ethical Practice in Telemedicine
› FSMB Model Policies for the Appropriate Use of Telemedicine 

Technologies in the Practice of Medicine

• Journal / research articles
› Hubley S et al. Review of key telepsychiatry outcomes. World J 

Psychiatry. 2016 Jun 22;6(2):269-82

• Accreditation standards
› Joint Commission Telemedicine Standards; FAQ on telemedicine 

and restraints and seclusion

• Facility policies and procedures
• …







Professional Liability Exposure

State and Federal 
Government Actions Other InvestigationsCivil Litigation

Civil

Criminal

Administrative

Sate Licensing 
Board

DEA

Other

Medical 
Malpractice

Other Causes 
of Action

Hospital

Health Plan
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Organization

Other



MAJOR ISSUE #2:  STANDARD OF CARE
(DURING COVID EMERGENCY)

• Some state requirements may have been waived
› Ex:  in-person visit requirement

• Patients reluctant to get necessary testing

• No “disaster standard of care”



MAJOR ISSUE #2:  STANDARD OF CARE
(AFTER COVID EMERGENCY)

• States that waived certain telemedicine 
requirements will put those requirements back into 
effect

• Those requirements back into effect will need to be 
complied with







MAJOR ISSUE #3:  PRESCRIBING CS – STATE LAW
(BEFORE COVID EMERGENCY)

• States had various restrictions
› Not allowing CS to be prescribed via telemedicine
› Limits on when CS can be prescribed via telemedicine

• ex:  FL

› Requiring in-person visit prior to prescribing CS via 
telemedicine

› Requiring subsequent in-person visits when prescribing CS 
via telemedicine



NEW JERSEY STAT. 45:1-62:
USE OF TELEMEDICINE AND TELEHEALTH BY HEALTH 

CARE PROVIDERS; REQUIREMENTS

e. The prescription of Schedule II controlled dangerous substances 
through the use of telemedicine or telehealth shall be authorized only 
after an initial in-person examination of the patient, as provided by 
regulation, and a subsequent in-person visit with the patient shall be 
required every three months for the duration of time that the patient 
is being prescribed the Schedule II controlled dangerous substance.
However, the provisions of this subsection shall not apply, and the in-
person examination or review of a patient shall not be required, when 
a health care provider is prescribing a stimulant which is a Schedule II 
controlled dangerous substance for use by a minor patient under the 
age of 18, provided that the health care provider is using interactive, 
real-time, two-way audio and video technologies when treating the 
patient and the health care provider has first obtained written consent 
for the waiver of these in-person examination requirements from the 
minor patient's parent or guardian.



MAJOR ISSUE #3:  PRESCRIBING CS – STATE LAW
(DURING COVID EMERGENCY)

• Some state requirements may have been waived
› Ex:  in-person visit requirement



MAJOR ISSUE #3:  PRESCRIBING CS – STATE LAW
(AFTER COVID EMERGENCY)

• States that waived certain prescribing requirements 
are putting those requirements back into effect

• Those requirements back into effect will need to be 
complied with
› Regardless of whether federal waived requirements are 

back in effect



MAJOR ISSUE #3:  PRESCRIBING CS – FEDERAL LAW
ISSUE A = IN-PERSON VISIT REQUIREMENT

(BEFORE COVID EMERGENCY)

• In-person visit prior to prescribing CS has been 
federal law since Ryan Haight Act  (RHA) in 2008
› Very few limited exceptions



FEDERAL LAW 

• Controlled Substances Act (as amended by RHA)
• “No controlled substance that is a prescription 

drug…may be delivered, distributed or dispensed by 
means of the Internet without a valid prescription.”

› Note:  “dispense” is defined in §802(10) to include 
prescribing



FEDERAL LAW 

• Controlled Substances Act (as amended by RHA)
• “Valid prescription means a prescription that is issued for a 

legitimate medical purpose in the usual course of professional 
practice by –

› A practitioner who has conducted at least 1 in-person medical 
evaluation of the patient, or a covering practitioner

• In-person medical evaluation means a medical evaluation 
that is conducted with the patient in the physical 
presence of the practitioner



FEDERAL LAW

• Controlled Substances Act (as amended by RHA)
• Exception to the in-person visit requirement is 

“telemedicine”
› But as defined by the CSA



FEDERAL LAW 

• Controlled Substances Act (as amended by the RHA)
• 7 definitions of telemedicine / 7 exceptions to in-

person visit
1.  Patient in facility with federal DEA registration –

but need your own DEA registration in patient’s 
state

2.  Patient in presence of a treater with DEA 
registration in patient’s state – but need your own 
DEA registration in patient’s state



FEDERAL LAW

• Controlled Substances Act (as amended by the RHA)
• 7 definitions of telemedicine / 7 exceptions to in-

person visit
3.  Indian Health Service
4.  Public health emergency
5. Special registration from Attorney General
6. Medical emergency
7. Other circumstances, as deemed by Attorney   

General and Secretary



MAJOR ISSUE #3:  PRESCRIBING CS – FEDERAL LAW
ISSUE A = IN-PERSON VISIT REQUIREMENT

(DURING COVID EMERGENCY)

• DEA waived in-person visit requirement for duration 
of federal COVID Public Health Emergency (PHE)
› “Likely” to continue to be renewed throughout 2021
› 60 days notice prior to expiration



http://www.prms.com/services/risk-management/coronavirus-faqs/

http://www.prms.com/services/risk-management/coronavirus-faqs/




MAJOR ISSUE #3:  PRESCRIBING CS – FEDERAL LAW
ISSUE A = IN-PERSON VISIT REQUIREMENT

(AFTER COVID EMERGENCY)

Donna’s predictions:
• In-person visit requirement under RHA will almost 

certainly go back into effect
• Unknown when – if ever – DEA will do the 

telemedicine registration as ordered by Congress



MAJOR ISSUE #3:  PRESCRIBING CS – FEDERAL LAW
ISSUE B = DEA REGISTRATION IN PATIENT’S STATE

(BEFORE COVID EMERGENCY)

• DEA required DEA registration in both prescriber’s 
state and patient’s state, if different
› Since 2007

• Some physicians started to have applications denied 
if they didn’t list a practice address the state



MAJOR ISSUE #3:  PRESCRIBING CS – FEDERAL LAW
ISSUE B = DEA REGISTRATION IN PATIENT’S STATE

(DURING COVID EMERGENCY)

• Requirement is temporarily waived for duration of 
federal COVID PHE





MAJOR ISSUE #3:  PRESCRIBING CS – FEDERAL LAW
ISSUE B = DEA REGISTRATION IN PATIENT’S STATE

(DURING COVID EMERGENCY)

Donna’s predictions:
• DEA registration in patient’s state will probably come 

back into effect
› $

• Not sure how practice address issue will resolve
› Uptake in DEA visits









© The New Yorker Collection 1996 Peter Steiner from cartoonbank.com. All Rights Reserved. 

“It’s a baby.  Federal regulations prohibit our mentioning its race, age, or gender.”



MINOR ISSUE #1:  HIPAA
(BEFORE COVID EMERGENCY)

• Need to comply with HIPAA to ensure patient 
information is kept confidential and secure
› Need business associate agreement from telemedicine 

platform vendor promising to protect patient information
› State AG can enforce federal HIPAA regulations

• State law also requires patient information to be kept 
secure and confidential



HIPAA REQUIREMENTS

• Privacy Rule  
› Business Associate Agreement if has access to PHI

• Check Privacy Policy

• Breach Notification Rule
› BA must notify covered entity of any breach

• Security Rule
› Encryption 
› BA must provide audit trails – who has accessed PHI
› Include telepsych activities in Security Risk Assessments



MINOR ISSUE #1:  HIPAA
(DURING COVID EMERGENCY)

• OCR temporarily waived requirement to use HIPAA-
compliant telemedicine platform during federal 
COVID PHE
› Patients need care

• But…..risky for psychiatrists to use non-compliant 
platform



https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html

https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html


https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html

https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html


https://www.ama-assn.org/practice-management/sustainability/physician-cybersecurity

https://www.ama-assn.org/practice-management/sustainability/physician-cybersecurity




MINOR ISSUE #1:  HIPAA
(AFTER COVID EMERGENCY)

Donna’s predictions:
• OCR will go back to requiring HIPAA-compliant 

telemedicine platform
• More states may explicitly require HIPAA compliance





MINOR ISSUE #2:  CONSENT
(BEFORE COVID EMERGENCY)

• States infrequently addressed

• Consent to treatment modality of telemedicine 
› In addition to any necessary consent for treatment itself



MINOR ISSUE #2:  CONSENT
(DURING COVID EMERGENCY)

• More states are putting out telemedicine 
expectations
› Consent to telemedicine is required / expected

• Samples exist online
› Ex:  search “MIT telehealth consent form”



MINOR ISSUE #2:  CONSENT
(AFTER COVID EMERGENCY)

Donna’s predictions:
• No change – consent to use of telemedicine will 

continue to be required
• More states may explicitly require consent





MINOR ISSUE #3:  DOCUMENTATION
(BEFORE COVID EMERGENCY)

• Required to document visit
› Same as if in-person



MINOR ISSUE #3:  DOCUMENTATION
(DURING COVID EMERGENCY)

• More states putting out telemedicine expectations / 
requirements
› Including documentation



MINOR ISSUE #3:  DOCUMENTATION
(AFTER COVID EMERGENCY)

Donna’s predictions:
• No change – documentation of visits, phone calls, 

etc. still required
• More states may explicitly require documentation





MINOR ISSUE #4:  FOLLOW-UP/MONITORING
(BEFORE COVID EMERGENCY)

• Rarely addressed by states
• Standard of care for telepsych is the same as for in-

person
› Track labs ordered
› Take calls / questions between appointments
› Etc.



MINOR ISSUE #4:  FOLLOW-UP CARE/MONITORING
(DURING COVID EMERGENCY)

• Some states have put out telemedicine expectations 
/ requirements
› Including the need to provide follow-up care of 

telemedicine patients



MINOR ISSUE #4:  FOLLOW-UP CARE/MONITORING
(AFTER COVID EMERGENCY)

Donna’s prediction:
• More and more states will explicitly require follow-up 

and monitoring of telepsych patients





MINOR ISSUE #5:  CONTINGENCY PLANNING
(BEFORE COVID EMERGENCY)

• Telemedicine standards (such as ATA) required 
planning for clinical emergencies and technology 
failures
› Get patient’s actual location at start of each telepsych

session, in case you need to send emergency services
› Contingency plan for technology failure can be a telephone 

call

• Very few states required this



MINOR ISSUE #5:  CONTINGENCY PLANNING
(DURING COVID EMERGENCY)

• More states started to require contingency planning, 
especially planning for technology issues



MINOR ISSUE #5:  CONTINGENCY PLANNING
(AFTER COVID EMERGENCY)

Donna’s prediction:
• More states will explicitly address



© 2014 Professional Risk Management Services, Inc. (PRMS)
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