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DISCLAIMERS

• Nothing presented here is legal advice

• There is little consistency in how states are 
addressing telemedicine

• Things can change daily

› Federal regulators are relaxing requirements

› State regulators are relaxing requirements, then undoing 
the relaxations

• What is true today may not be true tomorrow



LEARNING OBJECTIVES

At the conclusion of this program, attendees will be 
able to:

• Explain at least two modifications to the regulatory 
requirements for telepsychiatry, based on the 
pandemic

• Discuss how the pandemic affects the standard of 
care for the delivery of psychiatric services

• Understand the various possible implications when 
the federal government’s Public Health Emergency 
expires



AGENDA

• Phase 1: Pre-pandemic

• Phase 2: Pandemic

• Phase 3: Post-pandemic

• Q & A
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INTERNET PRESCRIBING

◼ Internet prescribing based solely on online 
questionnaire

◼ Consequence #1:  State asserted jurisdiction over out-of-
state physician for treatment rendered in the state

Hageseth case (150 Cal.App.4th 1399):  
◼CO MD pled no contest to felony charge of unlawful practice of 

medicine in CA; sentenced to nine months in jail

◼Civil case against MD was dropped



INTERNET PRESCRIBING

• Internet prescribing based solely on online 
questionnaire

› Consequence #2:  Regulators want to prevent this
• Such as by requiring in-person visit prior to prescribing

› Two regulatory prohibitions:
• For providers:  States regulate prescribers – and prohibit 

prescribing based solely on an online questionnaire

• Pharmacies:  Online pharmacies cannot fill prescriptions based 
solely on an online questionnaire

› Ryan Haight Act – amends Controlled Substances Act  





FEDERAL REGULATION OF 
INTERNET PRESCRIBING

• Controlled Substance Act

› 21 USC § 829(e) – Controlled Substances Dispensed By Means of the Internet

• “No controlled substance that is a prescription drug…may be delivered, 
distributed or dispensed by means of the Internet without a valid 
prescription.”

• “Valid prescription means a prescription that is issued for a legitimate 
medical purpose in the usual course of professional practice by –

› A practitioner who has conducted at least 1 in-person medical 
evaluation of the patient, or a covering practitioner

› In-person medical evaluation means a medical evaluation that is 
conducted with the patient in the physical presence of the 
practitioner”



INTERNET PRESCRIBING

• Internet prescribing based solely on online 
questionnaire

› DEA seems to equate this with today’s telemedicine  



SIGNIFICANT CONSEQUENCES

The case of Dr. G:
• Issued prescriptions, including for controlled substances 

for patients in at least 9 states
› MD only licensed in NY and NJ

• DEA
› Suspended DEA registration for one year

• NY Board
› Suspended medical license for two years
› Fined $12,000
› Restricted from prescribing controlled substances for 42 months

• NJ Board
› Suspended medical license for two years
› $5,000 penalty + $6,500 investigation costs





TELEPSYCHIATRY

• Providing psychiatric services remotely, typically 
through videoconferencing

• Psychiatrist and patient are in different locations

• We are NOT talking about a patient on short 
vacation who needs prescription called in



TELEPSYCHIATRY

• Telephone treatment may or may not be considered 
telemedicine

• Don’t be confused by state Medicaid laws:

• Typically say state won’t reimburse for phone 
calls

• Compliance with all state laws, including 
licensure laws, is still required



EVEN IF NOT TECHNICALLY TELEMEDICINE…

• You still need to meet the standard of care

• If patient is in a different state, you may still need a 
license in the patient’s state



HIPAA REQUIREMENTS

• Privacy Rule  
› Business Associate Agreement if has access to PHI

• Check Privacy Policy

• Breach Notification Rule
› BA must notify covered entity of any breach

• Security Rule
› Encryption 

› BA must provide audit trails – who has accessed PHI

› Include telepsych activities in Security Risk Assessments



TECHNOLOGY REQUIREMENTS

Example:  NY OMH Requirements

“Technical Guidelines Checklist for Local Providers”

• Videoconferencing Applications

• Security and Protection of Data Transmission and 
Information

• Transmission Speed and Bandwidth

• Encryption

• Equipment



WHAT IS CLEAR –
WHERE SERVICES ARE RENDERED

Treatment is rendered where the patient is 
physically located.



WHERE ARE TELEMEDICINE SERVICES 
RENDERED?

From the boards:

• NY:  “It is the location of the patient that defines 
where the care has been delivered and the 
jurisdiction of applicable regulations” 

• SC:  “The Board adheres to the view that the practice 
of medicine occurs where the patient is physically 
located”



WHAT IS CLEAR –
STANDARD OF CARE

Utilizing telemedicine does not alter the standard

of care to which the physician will be held – it is

the same standard of care that would apply if the

patient was in the physician’s office or facility.



TELEMEDICINE - STANDARD OF CARE

From WA MQAC Appropriate Use of Telemedicine:

“Practitioners using Telemedicine will be held to the 
same standard of care as practitioners engaging in 
more traditional in-person care delivery, including 
the requirement to meet all technical, clinical, 
confidentiality and ethical standards required by 
law.”

https://www.doh.wa.gov/Portals/1/Documents/2300/2016/TelepsychologyGuidelines.pdf

https://www.doh.wa.gov/Portals/1/Documents/2300/2016/TelepsychologyGuidelines.pdf


FACTORS THAT MAY EVIDENCE THE STANDARD 
OF CARE

• Statutes – federal and state
• Regulations – federal and state
• Court opinions – federal and state
• Other regulatory materials – federal and state (such as state 

medical boards)
• Authoritative clinical guidelines
• Policies and guidelines from professional organizations
• Journal / research articles
• Accreditation standards
• Facility policies and procedures



FROM MARYLAND

Regulation 10.32.05.06  Standard of Quality Care -

…
D. A physician practicing telemedicine shall:

(1) Except when providing interpretive services, obtain and document patient consent;
(2)  Create and maintain adequate medical records
(3) Follow requirements of Maryland and federal law and regulations with respect 

to confidentiality of medical records and disclosure of medical records…



HARRIS CASE

• Facts:
› Psychiatrist did one-time consult via telemedicine

› Made medication recommendations

› Suicide 10 months later

› Consulting psychiatrist sued

• Trial Court:
› Granted psychiatrist’s motion for summary judgment

• Appellate Court:
› Reversed

White v. Harris, 2011 Vt. 115 (2011)



FROM NORTH CAROLINA

Medical Board Position Statement –
Availability of Licensees to their Patients

It is the position of the North Carolina Medical Board that once a relationship between a licensee and a 
patient is created, it is the duty of the licensee to provide care whenever it is needed or to assure that 
proper backup by a healthcare provider is available to take care of the patient during or outside normal 
office hours.

If the licensee is not going to be available after hours, the licensee must provide clear instructions to the 
patient for securing after-hours care.  It is the responsibility of the licensee to ensure that the patient 
has sufficient information regarding how to secure after-hours care.

It should be noted that these duties are applicable to a licensee whether the licensee is practicing 
telemedicine or practicing medical through traditional means.

www.ncmedboard.org/resources-information/professional-resources/laws-rules-position-statements/position-statements/availability_of_licensees_to_their_patients





https://www.cdphp.com/-/media/files/providers/behavioral-health/hedis-toolkit-and-bh-guidelines/practice-guidelines-
telemental-health.pdf?la=en

https://www.cdphp.com/-/media/files/providers/behavioral-health/hedis-toolkit-and-bh-guidelines/practice-guidelines-telemental-health.pdf?la=en


www.psychiatry.org/File%20Library/Psychiatrists/Directories/Library-and-Archive/resource_documents/Resource-2014-
Telepsychiatry-Clinical-Psychiatry.pdf
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WHAT IS NOT CLEAR –
STATE LICENSURE REQUIREMENTS

• Varies by state

› Full license

› Special purpose / telemedicine license

› Just registration

• Can be exceptions



TYPICAL TOPICS ADDRESSED IN TELEMEDICINE 
LAWS

• Informed consent

• Medical records

• Confidentiality and security

• Physician-patient relationship

• Follow-up care

• Verification of patient’s identity 

• Etc.



WHAT IS NOT CLEAR –
IN-PERSON EXAMINATION 

◼ Federal law (Ryan Haight Act)

◼ State law - no uniformity

Some boards do not address it 

Some boards say in-person exam is not required

Some boards say it depends
◼On where the patient is located 

◼On prescribing



NEW JERSEY STAT. 45:1-62:
USE OF TELEMEDICINE AND TELEHEALTH BY HEALTH 

CARE PROVIDERS; REQUIREMENTS

e. The prescription of Schedule II controlled dangerous substances 
through the use of telemedicine or telehealth shall be authorized only 
after an initial in-person examination of the patient, as provided by 
regulation, and a subsequent in-person visit with the patient shall be 
required every three months for the duration of time that the patient 
is being prescribed the Schedule II controlled dangerous substance.
However, the provisions of this subsection shall not apply, and the in-
person examination or review of a patient shall not be required, when 
a health care provider is prescribing a stimulant which is a Schedule II 
controlled dangerous substance for use by a minor patient under the 
age of 18, provided that the health care provider is using interactive, 
real-time, two-way audio and video technologies when treating the 
patient and the health care provider has first obtained written consent 
for the waiver of these in-person examination requirements from the 
minor patient's parent or guardian.



WHAT IS NOT CLEAR –
PRESCRIBING CONTROLLED SUBSTANCES

• State law varies

• Federal law is not understood



Compliance with State Prescribing Law



Is prescribing controlled substances via telemedicine 
allowed by prescriber’s state and patient’s state (if 

different)?



PRESCRIBING CONTROLLED 
SUBSTANCES VIA TELEMEDICINE

• No uniformity

› Some boards do not address it 

› Some boards say yes

› Some boards say no

› Some boards say no, then yes in some cases!



If prescribing controlled substances via telemedicine 
allowed by prescriber’s state and patient’s state (if 

different), under what conditions?



www.nascsa.org/stateprofiles.htm



Compliance with Federal Controlled Substances Act





• Controlled Substances Act

› Amended in 2008 by the Ryan Haight Online Pharmacy 
Protection Act - 21 USC § 829(e)(3)

FEDERAL REGULATION 



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan 
Haight Act)

• “No controlled substance that is a prescription drug…may be 
delivered, distributed or dispensed by means of the Internet 
without a valid prescription.”

› Note:  “dispense” is defined in §802(10) to include 
prescribing



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan Haight 
Act)

• “Valid prescription means a prescription that is issued for a 
legitimate medical purpose in the usual course of professional 
practice by –

› A practitioner who has conducted at least 1 in-person medical 
evaluation of the patient, or a covering practitioner

• In-person medical evaluation means a medical evaluation that is 
conducted with the patient in the physical presence of the 
practitioner



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan 
Haight Act)

• Exception to the in-person visit requirement is 
“telemedicine”

› But as defined by the CSA



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan Haight 
Act)

• 7 definitions of telemedicine / 7 exceptions to in-person visit

1.Patient in facility with federal DEA registration

2.Patient in presence of a treater with DEA 
registration in patient’s state

3.Indian Health Service

4.Public health emergency

5.Special registration from Attorney General



FEDERAL REGULATION 

• Controlled Substances Act (as amended by the Ryan Haight 
Act)

• 7 definitions of telemedicine / 7 exceptions to in-person visit

6. Medical emergency

7. Other circumstances, as deemed by Attorney   

General and Secretary



NOT A LOW-RISK 
TELEPSYCHIATRY MODEL

• 1986: MD licensed in NC
• 3-14-2007: Secure Telemedicine sent e-mail searching for MDs to provide 

telemedicine services
› Included opinion letter from attorney appearing to say that telephone patient 

evaluation and subsequent prescribing is allowed

• 3-20-07: MD signed contract; subsequently became licensed in 12 other 
states

• 5-07: Over 3 days, MD issued a limited number of prescriptions after 
telephone conferences with patients; many prescription requests denied

• 5-08: NC Medical Board charged MD with unprofessional conduct –
prescribing medications to patients without a physical examination and in 
the absence of a prior physician-patient relationship
› 7-08: MD entered into Consent Order; license suspended for 30 days, stayed 

with probation



NOT A LOW-RISK 
TELEPSYCHIATRY MODEL

(continued)

• 2-09:  VT Medical Board – public reprimand

• 5-09:  NV Medical Board – reprimand

• 7-09:  CA Medical Board – license surrender

• 7-09:  TN Medical Board – probation

• 10-09:  DC Medical Board – fine + public reprimand

• 3-10:  MD filed suit against Secure Telemedicine

Zaslow v. Secure Telemedicine, LLC (2010 WL 1024224)



NORTH CAROLINA MEDICAL BOARD
CONSENT ORDER

Included, among other issues, the finding of MD’s 
unprofessional conduct by:

1. Assisting in the unauthorized practice of medicine 
by Secure Telemedicine

2. Splitting with Secure Telemedicine the fees he 
generated from practicing medicine

54





www.ebglaw.com/telemental-telebehavioral-survey/



https://www.americantelemed.org/?s=gaps+report

https://www.americantelemed.org/?s=gaps+report


https://www.cchpca.org/node/3618

https://www.cchpca.org/node/3618




www.fsmb.org/Media/Default/PDF/Publications/FSMB%20Telemedicine%20Policy%20News%20Release_042614.pdf

www.fsmb.org/Media/Default/PDF/FSMB/Advocacy/FSMB_Telemedicine_Policy.pdf



http://learn.americantelemed.org/diweb/start/



TAKE AWAY POINT 

Contact all applicable medical boards

to determine if you can do what you want to do

without violating applicable laws!

• Licensure requirements?

• In-person physical examination required?

• ?



LEGAL / ADMINISTRATIVE HURDLES

• State licensure needed?
• Complying with both states’ laws
• Standard of care – same as in physical presence
• Prescribing controlled substances

› Ryan Haight Act
› DEA registrations

• Privacy and security issues
• Billing issues
• Confirm professional liability insurance policy coverage of 

telemedicine – any restrictions?



MEDICAL MALPRACTICE INSURANCE

• Not all carriers cover telemedicine

• Some carriers will only cover telemedicine if specific 
conditions are met

› Ex:  only cover if patient is in physician’s state

› Ex:  only consultation, not treatment

› Ex:  only cover in desirable jurisdictions

• Not all carriers will cover services rendered out of state

› May not be set up to defend in patient’s state

• Some carriers may have premium surcharge for 
telemedicine

› Ex:  if patients are in a state without damage caps



Providing Telehealth Services across State Lines 

Providers who practice telehealth across State lines may experience 

barriers with liability coverage. Carriers who are licensed to provide 

liability coverage in a limited number of states are not able to cover 

telehealth services rendered in a state in which they are not licensed.
3

Maryland Health Care Commission, March 2018 

mhcc.maryland.gov

Accessed June 12, 2020



MEDICAL MALPRACTICE INSURANCE

• ASK:

› Does carrier cover telemedicine?

› Are there any restrictions?

› Are there any requirements?

› Is there a surcharge?

› Is there coverage for suits brought out of state?

• Resource:  Telehealth Resource Centers - Medical 
Malpractice and Liability





TECHNOLOGY IS ONLY
A TOOL

Technology is a tool that can partially restore the lost 
abilities to evaluate and treat patients at a distance, 

but by itself, technology cannot completely restore all 
abilities.



RECAP:  PRE-PANDEMIC

• Lack of information / guidance

• Inconsistent information / regulations

• Lack of awareness of information / regulations

• Misinformation
› RHA does NOT require in-person visit every 24 months



TREATING OUT-OF-STATE PATIENTS VIA TELEPSYCHIATRY

No

Yes

O

r

Y

es

No

Will you be having planned 
remote treatment sessions while 

the  patient is out-of-state?

Are you licensed in the 
state  where your patient 

will be during your 
telepsychiatry session?

Proceed to TELEPSYCHIATRY CHECKLIST

Ask the licensing board in the patient's 
state – is licensure required?

Apply for License

Terminate treatment and have patient 
establish  care with local provider

- Give 30 days notice

- Can re-establish treatment when patient 
returns to your state

If yes,

either
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STANDARD OF CARE

There is no “disaster standard of care”

Your care is always compared to care by other

similar psychiatrists in similar circumstances







https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html

https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html


Question: Can telemedicine now be used under the conditions outlined in Title 21, United States 
Code (U.S.C.), Section 802(54)(D)?

Answer: Yes. While a prescription for a controlled substance issued by means of the Internet 
(including telemedicine) must generally be predicated on an in-person medical evaluation (21 
U.S.C. 829(e)), the Controlled Substances Act contains certain exceptions to this requirement. One 
such exception occurs when the Secretary of Health and Human Services has declared a public 
health emergency under 42 U.S.C. 247d (section 319 of the Public Health Service Act), as set forth 
in 21 U.S.C. 802(54)(D). Secretary Azar declared such a public health emergency with regard to 
COVID-19 on January 31, 2020 … On March 16, 2020, the Secretary, with the concurrence of the 
Acting DEA Administrator, designated that the telemedicine allowance under section 802(54)(D) 
applies to all schedule II-V controlled substances in all areas of the United States. Accordingly, as 
of March 16, 2020, and continuing for as long as the Secretary’s designation of a public health 
emergency remains in effect, DEA-registered practitioners in all areas of the United States may 
issue prescriptions for all schedule II-V controlled substances to patients for whom they have not 
conducted an in-person medical evaluation, provided all of the following conditions are met:
The prescription is issued for a legitimate medical purpose by a practitioner acting in the usual 
course of his/her professional practice;
The telemedicine communication is conducted using an audio-visual, real-time, two-way 
interactive communication system; and 
The practitioner is acting in accordance with applicable Federal and State laws.

https://www.deadiversion.usdoj.gov/coronavirus.html

21cfr/21usc/802.htm
21cfr/21usc/829.htm
https://www.deadiversion.usdoj.gov/coronavirus.html


https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-

018)(DEA067)%20DEA%20state%20reciprocity%20(final)(Signed).pdf

https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-018)(DEA067)%20DEA%20state%20reciprocity%20(final)(Signed).pdf


https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf

https://www.deadiversion.usdoj.gov/GDP/(DEA-DC-023)(DEA075)Decision_Tree_(Final)_33120_2007.pdf




https://www.prms.com/faq



https://www.mass.gov/doc/policy-20-01-policy-on-telemedicine-amended-june-25-2020/download

https://www.mass.gov/doc/policy-20-01-policy-on-telemedicine-amended-june-25-2020/download


ETIQUETTE

Before the encounter

› Equipment

› Clinical information

› Dress

› Noise and privacy

› Background and lighting

› Cultural competence



ETIQUETTE

During the encounter

› Introductions

› Consent

› Framing

› Comfort

› Silence device and microphones (until the session starts)

› Encourage questions

NO YELLING!!!



www.cnbc.com/2017/04/20/patients-flashing-doctors-telemedicine.html



ETIQUETTE

After the encounter

› Follow-up appointments noted

› Technical issues reported to appropriate support personnel 





https://www.fda.gov/media/136317/download

https://www.fda.gov/media/136317/download


https://www.asam.org/docs/default-source/covid-19/11-adjusting-drug-testing-protocols_final.pdf?sfvrsn=5dba58c2_2

https://www.asam.org/docs/default-source/covid-19/11-adjusting-drug-testing-protocols_final.pdf?sfvrsn=5dba58c2_2


https://www.deadiversion.usdoj.gov/coronavirus.html

https://www.deadiversion.usdoj.gov/coronavirus.html


https://www.samhsa.gov/coronavirus

https://www.samhsa.gov/coronavirus




TREATING OUT-OF-STATE PATIENTS VIA TELEPSYCHIATRY

No

Yes

O

r

Y

es

No

Will you be having planned 
remote treatment sessions while 

the  patient is out-of-state?

Are you licensed in the 
state  where your patient 

will be during your 
telepsychiatry session?

Proceed to TELEPSYCHIATRY CHECKLIST

Ask the licensing board in the patient's 
state – is licensure required?

Apply for License

Terminate treatment and have patient 
establish  care with local provider

- Give 30 days notice

- Can re-establish treatment when patient 
returns to your state

If yes,

either
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https://www.prms.com/media/2337/telepsychiatry-checklist-3-19-20.pdf

https://www.prms.com/media/2337/telepsychiatry-checklist-3-19-20.pdf


https://www.aha.org/system/files/media/file/2020/04/cybersecurity-work-from-home-covid-19.pdf

https://www.aha.org/system/files/media/file/2020/04/cybersecurity-work-from-home-covid-19.pdf


https://www.psychiatry.org/File%20Library/Psychiatrists/Practice/Ethics/APA-COVID-19-Ethics-Opinions.pdf

https://www.psychiatry.org/File%20Library/Psychiatrists/Practice/Ethics/APA-COVID-19-Ethics-Opinions.pdf




https://www.prms.com/media/2448/telepsychiatry-checklist-9-2-20.pdf

https://www.prms.com/media/2448/telepsychiatry-checklist-9-2-20.pdf


https://www.ama-assn.org/system/files/2020-10/ama-aha-technology-considerations.pdf

https://www.ama-assn.org/system/files/2020-10/ama-aha-technology-considerations.pdf




TREATING OUT-OF-STATE PATIENTS VIA TELEPSYCHIATRY

No

Yes

O

r

Y

es

No

Will you be having planned 
remote treatment sessions while 

the  patient is out-of-state?

Are you licensed in the 
state  where your patient 

will be during your 
telepsychiatry session?

Proceed to TELEPSYCHIATRY CHECKLIST

Ask the licensing board in the patient's 
state – is licensure required?

Apply for License

Terminate treatment and have patient 
establish  care with local provider

- Give 30 days notice

- Can re-establish treatment when patient 
returns to your state

If yes,

either

Copyright © 2020 Professional Risk Management Services (PRMS)
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https://www.ama-assn.org/delivering-care/public-health/covid-19-physician-guide-keeping-your-practice-open

https://www.ama-assn.org/delivering-care/public-health/covid-19-physician-guide-keeping-your-practice-open


https://www.mass.gov/lists/reopening-health-and-human-services-in-massachusetts

https://www.mass.gov/lists/reopening-health-and-human-services-in-massachusetts


https://www.phe.gov/emergency/news/healthactions/phe/Pages/covid19-2Oct2020.aspx

https://www.phe.gov/emergency/news/healthactions/phe/Pages/covid19-2Oct2020.aspx


FEDERAL WAIVERS REMAIN PLACE
THROUGH PHE

▪ HHS

▪ Telemedicine technology 

▪ DEA

▪ In-person visit requirement

▪ DEA registration in patient’s state



https://www.prms.com/media/2469/preparing-for-whats-next.pdf

https://www.prms.com/media/2469/preparing-for-whats-next.pdf






https://www.deadiversion.usdoj.gov/fed_regs/rules/2020/fr0930_2.htm

https://www.deadiversion.usdoj.gov/fed_regs/rules/2020/fr0930_2.htm


https://www.deadiversion.usdoj.gov/fed_regs/rules/2020/fr0930_2.htm

https://www.deadiversion.usdoj.gov/fed_regs/rules/2020/fr0930_2.htm




WHEN CONSIDERING TELEPSYCHIATRY –
PATIENT SELECTION

▪ What conditions do you routinely treat?

▪ Which of these could you treat remotely

▪ Will lost abilities be a problem?

▪ Is there someone local to assist as needed?

▪ Where is patient receiving services?

▪ Can you treat condition in this environment?



PATIENT SELECTION – NY OMH’S GUIDANCE

Process for assessment of appropriateness should include the following considerations:

▪ Appropriateness based on clinical situation

▪ Patient’s awareness, familiarization with the process

▪ Concerns regarding instability, suicidal ideation, violence, etc.

▪ Symptoms that could worsen with telepsychiatry (psychosis with ideas of reference, 

paranoid/delusions related to technology, etc.)

▪ Medical issues

▪ Cognitive/sensory concerns

▪ Cultural

▪ Whether or not a patient should be accompanied by  a staff member during telepsychiatry sessions

▪ Services provided to patients under age 18 (refer to the AACAP Practice Parameter)



TREATING OUT-OF-STATE PATIENTS VIA TELEPSYCHIATRY

No

Yes

O

r

Y

es

No

Will you be having planned 
remote treatment sessions while 

the  patient is out-of-state?

Are you licensed in the 
state  where your patient 

will be during your 
telepsychiatry session?

Proceed to TELEPSYCHIATRY CHECKLIST

Ask the licensing board in the patient's 
state – is licensure required?

Apply for License

Terminate treatment and have patient 
establish  care with local provider

- Give 30 days notice

- Can re-establish treatment when patient 
returns to your state

If yes,

either

Copyright © 2020 Professional Risk Management Services (PRMS)
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RISK MANAGEMENT ADVICE - WHEN CONSIDERING 
TELEPSYCHIATRY

• Define your telepsychiatry endeavor
› What you want to do
› What technology you want to use

• Determine all relevant laws and other standard of care factors

• Evaluate your ability to comply with legal requirements
› E.g., Ensure all relevant medical boards allow you to do the exact 

telepsychiatry activities you want to do and with the technology you want to 
use
• Licensure requirements
• Physical examination requirements
• Etc.

• Understand the importance of the location of the patient, both for legal 
and clinical reasons



RISK MANAGEMENT ADVICE – WHEN 
CONSIDERING TELEPSYCHIATRY

• Understand that the standard of care does not change with technology

• Evaluate the impact of your proposed telepsychiatry endeavor on your 
ability to meet the normal standard of care
› In addition to meeting all care issues not unique to psychiatry, there are 

additional care issues related to telepsychiatry that must also be met
› Understand that technology is a tool that can partially restore lost abilities to 

evaluate and treat patients at a distance, but technology itself cannot 
completely restore all lost abilities

› Formulate strategies to:
• Comply with all applicable laws
• Restore lost abilities where possible
• Avoid situations where needed abilities cannot be restored

• Inform your Underwriter of your planned telepsychiatry activities



RISK MANAGEMENT ADVICE -
WHEN DOING TELEPSYCHIATRY

• Consider what will be “lost” when treating individual patients re:
› Communication 
› Ability to diagnose and treat

• Ensure the ability to treat individual patients within the standard of care
› Carefully evaluate whether a particular form of telepsychiatry is appropriate 

for a given patient
• At the beginning of treatment
• AND at clinically significant events
• AND periodically as treatment progresses

› Determine whether and how the particular form and method of treatment 
will help the patient progress toward legitimate treatment goals

• Ensure patients have a basic understanding of the technology being used 
and appreciate its limitations 



RISK MANAGEMENT ADVICE -
WHEN DOING TELEPSYCHIATRY

• Prepare for possible emergencies by having patient addresses and local 
emergency services numbers available

• Utilize a consent form wherein the patient acknowledges
› the possibility of a privacy / security breach
› the possibility that medical conditions may not be able to be observed   

remotely

• Include in documentation of session
› that session was conducted via telepsychiatry
› why this method was chosen for this patient
› why it continues to be an appropriate treatment option

• Continually re-evaluate physician and patient level of satisfaction



OBJECTIVES - RECAP

Explain at least two temporary modifications to the regulatory requirements 
for telepsychiatry, based on the pandemic

• HHS – telemedicine platform does not have to be HIPAA-compliant

• DEA – prescribing controlled substances
› In-persion visit prior to prescribing is not required 
› DEA registration in patient’s state, if different, is not required

• FDA – REMS requirement for lab testing is up to prescriber’s clinical 
judgment 

• States - licensure may be waived



OBJECTIVES - RECAP

Discuss how the pandemic affects the standard of care for the delivery of 
psychiatric services

• No “disaster standard of care” is needed
› Standard of care is flexibile
› Your care is compared to a similar psychiatrist in similar situations

• Standard of care for telemedicine is the same as for in-person treatment
› How you meet iit may differ



OBJECTIVES - RECAP

Understand the various possible implications when the federal government’s 
Public Health Emergency ends

• Need HIPAA-compliant telemedicine platform
› BAA from vendor

• Need in-person visit before prescribing controlled substances
› Unless limited exception applies

• Likely need DEA registration in both your state and patient’s state, if 
different, to prescribe controlled substances 

• Telephone evaluations for bupremorphine may no longer be allowed






