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Disclaimers

Nothing I say is legal advice.



Sage Advice
Build a support network: Mentor

Attorney
Accountant/practice manager
Join relevant professional organizations
Insurance professional

Risk Management
Psychiatry is a low-risk specialty
Communication: Consultation with a colleague 

Patient safety = exception to confidentiality
Gather information: Consider practice guidelines

Assessments are key
Medication monitoring: RFTs, Li levels

LFTs, Depakote levels
AIMS testing
Screen for metabolic disorders
Check the PMP database

Documentation: Document your thought processes – why actions were taken/rejected

Insurance 
Occurrence versus Claims Made
Consent to settle
Practice – Policy mismatch

Trending & Emerging Risks
Telepsychiatry
Social media
Electronic health records
Driving 
Marijuana



Sage Advice



High Exposure Areas in Psychiatry and 
Risk Management



Psychiatry Claims

Psychiatry is a low-risk specialty 
 Low risk activities
 Forensic
 Child and adolescent practice
 Psychoanalysis



Psychiatry Claims

PRMS Experience
 77% of claims close without indemnity payment 

or by dismissal or summary judgment
 20% of claims settle
 3% go to trial
 Greater than 99% defense verdicts





Elements of a Lawsuit

■ Duty of Care
■ The physician owed a duty to the patient 
■ To meet the standard of care

■ Breach of Duty
■ The physician was negligent (the care provided     

fell below the standard of care)

■ Damages
■ The patient suffered an adverse outcome (injury)

■ Proximate Cause
■ The patient’s damages were a direct result of the 

physician’s negligence



The Standard of Care

In Medical Malpractice: 
The degree of skill, care, and diligence exercised    
by members of the same profession/specialty 
practicing in light of the present state of medical 
science.



The Expert Witness

■ Testifies by providing opinion testimony about:
■ What the applicable standard of care is
■ Whether the defendant met the standard of care
■ Whether the breach of the standard of care was the 

proximate cause of plaintiff's injuries

■ Bases opinion on:
■ Items evidencing the applicable standard of care
■ The clinical record
■ Clinical experience
■ Education
■ Other items



Determining the Applicable 
Standard of Care

Many items may be admissible, along with expert 
testimony, to determine the issue of standard of care.  
The following items could be relied upon as evidence    
of the appropriate standard of care:

■ Statutes – federal and state
■ Regulations – federal and state
■ Case law – federal and state
■ Other materials from federal and state regulatory agencies –

state medical boards, DEA, FDA, etc.
■ Rules
■ Guidelines
■ Policy statements



Determining the Applicable 
Standard of Care 

■ Authoritative clinical guidelines
■ Policies and guidelines from professional organizations
■ Learned treatises
■ Journal articles
■ Research reports
■ Accreditation standards
■ Facility’s own policies and procedures
■ PDR recommendations
■ Drug manufacturer recommendations
■ Other items



www.mbc.ca.gov



Resident Liability 

Myths

∎ Residents are rarely sued as plaintiff attorneys look 
for deeper pockets

∎ If sued, residents are always dismissed from suits as 
liability for the acts of residents rests with the 
attending

∎ Residents are always held to a lower standard of 
care



Resident Liability 

Facts

 When there is an adverse outcome, anyone with a 
role in treatment may be named in a lawsuit

 If you have malpractice insurance, your pocket will 
likely be deep enough to keep you in the game if 
negligence is suspected

 An attending may be found liable for the acts of the 
resident
 BUT – this does not negate the resident’s own liability



Psychiatry Claims

Most prevalent
 Suicide/attempted suicide 
(Low frequency, but high severity, suicide is the single most identifiable cause of loss for psychiatrists. )

 Medication misadventure

Most expensive
 Severe injuries that require life-long care





Standard of Care – Suicide Cases 

Whether the psychiatrist: 
 Adequately identified and evaluated suicide risk indicators and 

protective factors for the patient
 Developed a reasonable treatment plan based on the assessment of 

the patient’s clinical needs
 Appropriately implemented the treatment plan and modified it based 

on an ongoing assessment of the patient’s clinical status
 Was professionally current regarding the assessment and treatment 

of patients with suicidal behaviors
 Created documentation that was adequate to support that 

appropriate care was provided in terms of the assessment, treatment, 
and ongoing monitoring of the patient



Standard of Care – Medication Cases

Whether the psychiatrist: 
 Performed adequate history and physical
 Properly prescribed
 Obtained consultation or make referral
 Adequately informed of side effects
 Monitored drug levels and physiologic tests
 Recognized and appropriately responded to adverse drug reactions
 Communicated with other providers
 Adequately screened for contraindications
 Accessed and review PMP data



Collecting Information
About the Patient

 Assess patients at significant points in treatment
 Assessment is ongoing
 Consider the possibility of comorbid conditions
 Substance use
 Medical conditions

 Try to get prior records; if can’t, document attempts
 Obtain collateral information from family and significant 

others
 Inquire about access to weapons
 Consistently utilize specific, reputable suicide assessment and 

treatment methodology/resource



 Lithium levels
 RFT
 Depakote levels
 LFT
 Screening for metabolic disorders
 AIMS testing
 Checking the PMP database
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Collecting Information
About the Patient



Communicating
With Others

 Communicate with other healthcare professionals
 Do not hesitate to seek consultation or second opinion
 Other treating providers, covering providers

 Communicate with family and significant others
 Involve and educate
 Stress responsibility
 Access to weapons



Communicating
With Others

 Remember:  patient safety is exception to confidentiality

 Consider alerting family members / significant others to risk of 
suicide without patient authorization when:
 The risk is significant
 They do not seem to be aware of the risk
 They might contribute to patient’s safety



Educate the patient on issues such as:

 Restrictions (driving, diet, activity, etc.) associated with the 
medication

 Monitoring, such as blood work, that is needed

 Purpose, dose, and frequency of the medication

 How to identify side effects, and what to do if patient 
experiences

 Ensuring patient’s other physicians are aware of new 
prescriptions
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Communicating
With the Patient



Informed Consent Standard Elements:
 Nature of proposed medication
 Risks and benefits of proposed medication

– Including potential for tolerance, dependence, addiction, overdose

 Alternatives to proposed medication
 Risks and benefits of alternative treatments
 Risks and benefits of doing nothing

Plus:
 Prescribing policies
 Reasons for which medication may be changed or stopped

27

Communicating
With the Patient



“MATERIAL RISK”
 Disclose risk if SEVERE, even if infrequent

 Disclose risk if FREQUENT, even if not severe

 FDA medication guides

 Disclose possible driving impairment

 Golden Rule

28

Communicating
With the Patient



Medication Guides
 FDA

– www.fda.gov/drugs/drugsafety/ucm085729.htm

 AACAP / ParentsMedGuide - ADHD
– www.aacap.org/App_Themes/AACAP/Docs/resource_centers/ad

hd/adhd_parents_medication_guide_201305.pdf

FDA’s Patient Counseling Document for Opioids
– www.fda.gov/downloads/forindustry/userfees/prescriptiondrug

userfee/ucm361110.pdf

29

Communicating
With the Patient

http://www.fda.gov/drugs/drugsafety/ucm085729.htm
http://www.aacap.org/App_Themes/AACAP/Docs/resource_centers/adhd/adhd_parents_medication_guide_201305.pdf
http://www.fda.gov/downloads/forindustry/userfees/prescriptiondruguserfee/ucm361110.pdf


Carefully Documenting

Critical junctures for documentation:
 At first psychiatric assessment or admission
 With occurrence of any suicidal behavior or ideation
 Whenever there is any noteworthy clinical change
 For inpatients, before increasing privileges or giving 

passes and before discharge



Carefully Documenting

Critical junctures for documentation:
 Switch medications
 Large dosage changes
 Start or discontinue medications



Basic Methods for Reducing Risk

 Communicate
– With others

 Consultation
 Hand-offs

– With the patient
 Informed consent

 Gather information
– About the patient

 Patient history and physical
 Ongoing assessment
 Past treatment records
 Follow-up on diagnostic tests
 Ongoing monitoring

– About the illness
 Practice guidelines

 Document
– Document for continuity of care
– Document thought process



Quick Risk Reduction Recipe

Medications
 Lithium levels
 RFT
 Depakote levels
 LFT
 Screening for metabolic 

disorders
 AIMS testing
 Checking the PMP 

database
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Suicide

 Assess
 Assess
 Assess
 Consider a formal 

assessment tool 



Insurance



Read Everything!



Occurrence
Covers claims arising from events that occur
during policy period

Claims-Made
Covers claims reported during policy period
arising from events that occur during policy
period

Two Types of Medical Professional 
Liability Policies



Tail Coverage

Retroactive date -
prior incidents not covered

Termination date -
3 years later -

Coverage ends

Tail coverage -
extends reporting period only

|| | |

Policy Year 1 -
Coverage starts Year 2 Year 3

|



Illustration of Occurrence vs. Claims-Made 
Coverage

NOTE: Amounts listed are for illustrative purposes only – actual premium amounts will be different.



Tail Coverage

 Can be $$$$ 
 Entire amount due immediately

TIP:  If another entity pays for your claims- made 
policy, get it in writing that that entity will also 
pickup the tail coverage



Tail Coverage

 MD took job as employee of group
 Employment contract:  employer was to “provide 

and pay the premium for malpractice insurance 
coverage covering employee”

 Policy was claims-made
 MD left group

Patel v. Assoc. in Obstetrics & Gyn., 2010 WL 2347015 



Tail Coverage

 Tail = $146K
 Group refused to pay
 MD had to pay, then sued group

 MD lost case 

 Lessons learned:
 Get it in writing
 Can not have a gap in coverage

Patel v. Assoc. in Obstetrics & Gyn., 2010 WL 2347015 



Your input in the claims settlement process
 Unlimited consent
 Limited with arbitration
 Limited with hammer clause
 No consent

Consent To Settlement



 Vicarious liability
 Medical director
 Supervision of other providers
 Peer review
 Utilization review / QA activities
 Practicing outside of specialty
 Geographic areas
 Forensic activities

Specific Coverages



 Policy limits
 Per incident
 Aggregate

 Policy period
 CM = 1 total
 OCC = typically 1 year 

 Definitions
 Conditions
 Exclusions
 Endorsements

Assorted Terminology & Concepts

 Defense costs “inside” 
or “outside” of policy 
limits

 Administrative defense
 Loss of earnings
 Coverage area
 Geographic limitations
 Declarations page



 Type of coverage
 Policy limits
 Discounts
 Specialty coverage
 Additional coverage

Cost



Trending & Emerging Risks





Hurdle #1

You must be able to meet the standard of care – it is
the same standard of care that would apply if the
patient was in your office or facility.



Hurdle #2

Contact all applicable medical boards to determine 
if you can treat the patient without violating 
applicable laws!

 Licensure requirements
 Other requirements







Technology Is Only A Tool

Technology is a tool that can partially restore  the lost 
abilities to evaluate and treat patients at a distance, 
but by itself, technology cannot completely restore all 
abilities.





Social Media

 Blogs & Twitter
 Facebook, et al.
 Google patients? 
 Online reviews  (Do not astroturf!)
 E-Mail
 Texting
 Sermo, et al.





Thoroughly understand the operation of the EHR 
that you are using.

Assure that each patient encounter is accurately 
portrayed in the documentation.

Electronic Health Records



Driving: Liability to Third Parties

Two lines of cases imposing liability:

1) Controlled substance (usually methadone) was 
ADMINISTERED despite risks that were known or should 
have been known

2) Controlled substance was PRESCRIBED without warning 
patient of known side effects that could impair driving
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Medical Marijuana

Recommended reading list - for all:
 Contemporary Routes of Cannabis Consumption: A 

Primer for Clinicians
 Peters and Chien, Journal of the American Osteopathic 

Association, Feb. 2018
 Medical Marijuana: Do the Benefits Outweigh the 

Risks?
 Gupta and Phalen, Current Psychiatry, Jan. 2018

 Marijuana and the Psychiatric Patient
 Woodward, Psychiatric Times, Apr. 10, 2017



MBC: Medical Marijuana Guidelines 

Guidelines
 Physician-Patient Relationship
 Patient Evaluation
 Informed and Shared Decision Making
 Treatment Agreement
 Qualifying Conditions
 Ongoing Monitoring and Adapting the Treatment Plan
 Consultation and Referral
 Medical Records
 Physician Conflict of Interest

www.mbc.ca.gov/Publications/guidelines_cannabis_recommendation.pdf



Questions?
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